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U.S. Customs Service 


Treasury Decisions 


(T.D. 98-14) 


CUSTOMS ACCREDITATION OF COLUMBIA INSPECTION 
INCORPORATED AS AN ACCREDITED LABORATORY 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of accreditation of Columbia Inspection, Inc. as a com- 
mercial accredited laboratory. 


SUMMARY: Columbia Inspection, Inc., of Portland, Oregon, has ap- 
plied to U.S. Customs for an extension of accreditation to perform pe- 
troleum analysis methods under Part 151.13 of the Customs 
Regulations (19 CAR 151.13) to their Portland, Oregon, Fife, Washing- 
ton, and Martinez, California facilities. Customs has determined that 
the Portland, Oregon and the Martinez, California offices meet all of the 
requirements for accreditation as a Commercial Laboratory to perform 
(1) API Gravity, (2) Sediment, (3) Distillation, (4) Reid Vapor Pressure 
(5) Saybolt Universal Viscosity, (6) Sediment by Extraction, (7) Percent 
by Weight of Sulfur and (8) Percent by Weight of Lead. Further, Cus- 
toms has determined that the Fife, Washington office meets all require- 
ments for accreditation as a Commercial Laboratory to perform (1) API 
Gravity, (2) Sediment, (3) Distillation, (4) Saybolt Universal Viscosity, 
(5) Sediment by Extraction and (6) Percent by Weight of Sulfur. There- 
fore, in accordance with Part 151.13(f) of the Customs Regulations, Co- 
lumbia Inspection, Inc., is granted accreditation to perform the 
analysis methods listed above. 


LOCATION: Columbia Inspection, Inc. accredited sites are located at: 


7133 North Lombard Street, Portland, Oregon 97203 
613 Escobar Street, Martinez, California 94553 
4901 East 20th Street, Fife, Washington 98424 


EFFECTIVE DATE: February 4, 1998. 


FOR FURTHER INFORMATION CONTACT: Michael J. Parker, Sci- 
ence Officer, Laboratories and Scientific Services, U.S. Customs Ser- 
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vice, 1300 Pennsylvania Avenue, NW, Room 5.5-B, Washington, D.C. 
20229 at (202) 927-1060. 
Dated: February 5, 1998. 
MARCELINO BORGES, 
Acting Director, 
Laboratories and Scientific Services. 
[Published in the Federal Register, February 20, 1998 (63 FR 8737)] 


(T.D. 98-15) 


BONDS 
APPROVAL TO USE AUTHORIZED FACSIMILE SIGNATURES AND SEAL 
The use of facsimile signatures and seal on Customs bonds by the fol- 
lowing corporate surety has been approved effective this date: 
AMERICAN CONTRACTORS INDEMNITY COMPANY 
Authorized facsimile signature on file for: 


Skipper Baumgarten, Attorney-in-Fact 
Andy Faust, Attorney-in-Fact 


The corporate surety has provided the Customs Service with copies of 
the signatures to be used, a copy of the corporate seal, and a certified 
copy of the corporate resolution agreeing to be bound by the facsimile 
signatures and seal. This approval is without prejudice to the surety’s 
right to affix signatures and seal manually. 


Date: February 10, 1998. 


JERRY LADERBERG, 
Chief, 


Entry Procedures and Carriers Branch. 





U.S. Customs Service 


General Notices 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, February 18, 1998. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the CUSTOMS BULLETIN. 
Stuart P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


MODIFICATION OF CUSTOMS RULING LETTER CONCERNING 
THE ELIGIBILITY OF FUEL INJECTION PUMPS FOR A 
PARTIAL DUTY EXEMPTION PURSUANT TO SUBHEADING 
9802.00.50, HARMONIZED TARIFF SCHEDULE OF THE 
UNITED STATES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling pertaining to whether certain 
operations are considered repairs or alterations for purposes of sub- 
heading 9802.00.50, Harmonized Tariff Schedule of the United States 
(HTSUS). Notice of the proposed modification was published January 
7, 1998, in the CUSTOMS BULLETIN, Volume 32, Number 1. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after May 4, 1998. 


FOR FURTHER INFORMATION CONTACT: David Cohen, Special 
Classification and Marking Branch (202) 927-2310. 
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SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On January 7, 1998, Customs published a notice in the CUSTOMS BUL- 
LETIN, Volume 32, Number 1, proposing to modify Headquarters Ruling 
Letter (HRL) 554816, dated November 23, 1987, pertaining to whether 
certain operations are considered repairs or alterations for purposes of 
subheading 9802.00.50, Harmonized Tariff Schedule of the United 
States (HTSUS). The public was invited to comment on the proposed 
modification. No comments were received. 

In HRL 554816, dated November 23, 1987, Customs ruled on wheth- 
er certain types of diesel fuel pumps that were shipped to Mexico for var- 
ious reconditioning operations were eligible for a partial duty 
exemption pursuant to item 806.20, Tariff Schedules of the United 
States (TSUS) (the precursor to subheading 9802.00.50, HTSUS), upon 
importation into the US. 

Subheading 9802.00.50, HTSUS, provides for the assessment of duty 
on the value of repairs or alterations performed on articles returned to 
the U.S. after having been exported for that purpose. However, the ap- 
plication of this tariff provision is precluded in circumstances where the 
operations performed abroad destroy the identity of the articles or 
create new or commercially different articles. In HRL 554816, the im- 
porter maintained the fuel pump’s housing, top cover, and fuel pump 
drive gear as a matched set throughout the various processing opera- 
tions performed in Mexico and Customs held that “[s]o long as the in- 
tegrity of the three essential components [housing, top cover, and fuel 
pump drive gear] is maintained in a matched set throughout the repair 
process, the repaired pumps may be returned under subheading 806.20, 
TSUS * * *.” The importer’s counsel contends that the fuel pump hous- 
ing alone imparts the essential character of the fuel pumps because it is 
the largest and most integral component of the finished pump. In addi- 
tion, the fuel pump housing represents the general profile of the fin- 
ished article. Customs agrees and is modifying HRL 554816 
accordingly. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying HRL 554816, dated November 23, 1987, 
to indicate that the fuel pump housing alone imparts the essential char- 
acter of the fuel pumps at issue. HRL 560022 modifying HRL 554816 is 
set forth as the Attachment to this document. 
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Publication of rulings or decisions pursuant to 19 U.S.C. 1625 does 
not constitute a change of practice or position in accordance with sec- 
tion 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: February 12, 1998. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY 
US. Customs SERVICE, 
Washington, DC, February 12, 1998. 
CLA-2 RR:C:SM 560022 DEC 
Category: Classification 
Tariff No. 9802.00.50 
RoBERrT E. BuRKE, Esq 
BARNES, RICHARDSON & COLBURN 
200 East Randolph Drive 
Suite 7920 
Chicago, IL 60601 


Re: Repairs/Alterations; HRL 554816; 19 CFR 181.64; HRL 554539; HRL 555443; HRL 
556609; Daisy-Heddon, Div. Victor Comptometer Corp. v. United States, 600 F.2d 799, 
66 CCPA 97, C.A.D. 1228 (1979). 


DEAR MR. BURKE 

This is in response to your letter dated August 12, 1996, on behalf of Cummins Engine 
Company, Diesel ReCon Division (Cummins), concerning the eligibility of fuel injection 
pumps for entry under subheading 9802.00.50, Harmonized Tariff Schedule of the United 
States (HTSUS). You specifically requested that we consider modifying Headquarters Rul- 
ing Letter (HRL) 554816, dated November 23, 1987. You supplemented your original rul- 
ing request with additional submissions dated January 15, 1997, and April 1, 1997, which 
provided supplementary information as a result of our January 15, 1997, meeting at our 
office. Samples of the various fuel pumps were submitted for our examination. 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. $1625), as amended by section 623 
of Title VI (Customs Modernization) of the North American Free Trade Agreement Imple- 
mentation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter section 625), no- 
tice of the proposed modification of HRL 554816 was published on January 7, 1998, inthe 
CusToMS BULLETIN, Volume 32, Number 1. 


Facts: 


Cummins is a manufacturer of diesel engines and also “reconditions” used engine com- 
ponents such as fuel injection pumps. You state that Cummins ships used fuel pumps to 
their facilities in Mexico where parts are removed from the fuel pump’s main housing 
which consists ofa large machined casting. The main body iscleaned, inspected, and machi- 
ned. Ifany parts that are removed are capable of reuse they may be used “asis” or subjected 
to machining or other processing so that they are capable of being reused. Subsequently, 
the fuel pump is assembled using both reconditioned and new parts. 

Diesel ReCon Company (now the Diesel Recon Division of Cummins) received HRL 
554816 which addressed the eligibility of certain types of fuel pumps for item 806.20, Tariff 
Schedules of the United States (TSUS) (the precursor to subheading 9802.00.50, 
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HTSUS)), treatment. The types of pumps identified in HRL 554816 were the Bosch, Lucas, 
Stanadyne, and PT pumps. Counsel for Diesel ReCon Company indicated in that case that 
the housing, top cover, and fuel pump drive gear of the pumps were kept together through- 
out the reconditioning process so that the essential identity of the fuel pumps was main- 
tained throughout the foreign processing. Customs agreed with counsel’s position and held 
that provided the housing, top cover, and fuel pump drive gears were maintained in desig- 
nated match sets throughout the foreign processing, the fuel pumps were subjected to 
qualifying repair operations and eligible for a partial duty exemption. See HRL554816. You 
state that in HRL 554816 Customs inexplicably mandated that the housing, top cover, and 
fuel pump drive gear be maintained asa matched set throughout the repair operations even 
though some of the pumps at issue were not designed with a top cover or fuel pump drive 
gear. 

In your August 12, 1996, correspondence, you indicated that no duty exemption under 
subheading 9802.00.50, HTSUS, is being requested with respect to the Stanadyne pump. 
This ruling request covers the In-Line, Rotary, and Cummins fuel pump models. The In- 
Line (Bosch) model includes the MW style, the P 7100 style, and the A style. The Rotary 
(Lucas) model includes the Lucas model and the VE model. The Cummins model includes 
the PT model 


if . 
LSSUeé 


Whether the fuel injection pumps described above will be entitled to entry under sub- 
heading 9802.00.50, HTSUS, when imported into the U.S. 


Law And Analysis: 


Subheading 9802.00.50, HTSUS, provides for the assessment of duty on the value of re- 
pairs or alterations performed on articles returned to the U.S. after having been exported 
for that purpose. However, the application of this tariff provision is precluded in circum- 
stances where the operations performed abroad destroy the identity of the articles or 
create new or commercially different articles. See A.F. Burstrom v. United States, 44 CCPA 
27, C.A.D. 631 (1956), aff'd, C.D. 1752, 36 Cust. Ct. 46 (1956); and Guardian Industries 
Corporation v. United States, 3 CIT 9 (1982). Subheading 9802.00.50, HTSUS, treatment is 
also precluded where the exported articles are incomplete for their intended use and the 
foreign processing operation is a necessary step in the preparation or manufacture of fin- 
ished articles. See Dolliff & Company. Inc. v. United States, 81 Cust. Ct. 1, C.D. 4755, 455 F. 
Supp. 618 (1978), aff'd, 66 CCPA 77, C.A.D. 1225, 599 F2d 1015 (1979). Articles entitled to 
this partial duty exemption are dutiable only upon the cost or value of the foreign repairs or 
alterations, provided the documentary requirements are satisfied. 

Pursuant to section 181.64(a), Customs Regulations (19 CFR 181.64(a)), “repairs or al- 
terations” are defined for purposes of importations from NAFTA countries as follows: 


For purposes of this section, “repairs or alterations” means restoration, addition, ren- 
ovation, redyeing, cleaning, resterilizing, or other treatment which does not destroy 
the essential characteristics of, or create a new or commercially different good from, 
the good exported from the United States. 


For purposes of the duty allowance under subheading 9802.00.50, HTSUS, the replace- 
ment and/or addition of parts to restore products to their original condition may constitute 
repair operations, provided that the particular article does not lose its identity and the re- 
placement and/or additions are not so extensive as to create anew or different article. Press 
Wireless, Inc. v. United States, 6 Cust. Ct. 102, C.D. 438 (1941). In Press Wireless, radio 
tubes were sent abroad for repairs which involved the use of heavier filament than that 
used in the original manufacture of the tubes. Also, the markings on the articles were 
erased, and new numbers were substituted to facilitate matching the tubes for use in trans- 
mitters. The court held that, as long as the article was not considered a new and different 
article of commerce or its identity was destroyed, the use of improved materials in the res- 
toration was of no consequence. 

Thus, application of this tariff provision is precluded where the foreign operation de- 
stroys the identity of the exported article or creates a new or different commercial article. 
In HRL 554539, dated August 25, 1987, we stated that: 


So long as the identity of [the exported unit] is maintained throughout the disassem- 
bly and repair process, and there is a genuine repair of parts carried out during the 
foreign process, these units may be entered under the repairs provision of item 806.20, 
Tariff Schedules of the United States (TSUS) [the predecessor tariff provision to sub- 
heading 9802.00.50, HTSUS]. 
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Where, as here, the foreign repair operation entails the complete disassembly of the ex- 
ported article and numerous component parts of the article are replaced, the concept of “es- 
sential identity” becomes relevant. This concept is employed in interpreting this tariff 
provision to ensure that the article imported is the same as the article exported and oper- 
ates by identifying certain component parts of an exported article as embracing the essen- 
tial identity of the particular article exported. Component parts so identified are to be 
maintained together throughout the repair operation as a matched set. Thus, replacing 
any one of these essential components would violate the uniqueness of the matched set and 
result in a new article of commerce, thereby precluding eligibility for the duty exemption 
under subheading 9802.00.50, HTSUS. See HRL 555443, dated November 30, 1990, and 
rulings cited therein. 

In HRL 554816, dated November 23, 1987, Customs addressed the eligibility of certain 
types of fuel pumps for item 806.20, TSUS, treatment. The types of pumps at issue were the 
Bosch, Lucas, Stanadyne, and PT pumps. In that ruling, counsel for Diesel ReCon Compa- 
ny indicated that the housing, top cover, and fuel pump drive gear of the pumps were kept 
together throughout the reconditioning process so that the essential identity of the fuel 
pumps was maintained throughout the foreign processing. Customs agreed with counsel’s 
position and held that provided the housing, top cover, and fuel pump drive gears were 
maintained in designated match sets throughout the foreign processing, the fuel pumps 
were eligible for a partial duty exemption. 

You now seek a finding from Customs that the fuel pump housing alone imparts the “es- 
sential identity” to the fuel pumps at issue and request a modification or revocation of HRL 
554816. You contend that the fuel pump housing alone imparts the essential identity of the 
fuel pumps because it is the largest and most integral component of the finished pump. In 
addition, you contend that the fuel pump housing represents the general profile of the fin- 
ished article. You state that HRL 554816 requires modification or revocation also because 
it requires in all cases that the pump’s housing, top cover, and fuel pump drive gear be 
maintained as a matched set throughout the repair process when some of the models at 
issue in HRL 554816 were not designed with a top cover nor a fuel pump drive gear. 

Finally, you cite Daisy-Heddon, Div. Victor Comptometer Corp. v. United States, 600 F.2d 
799, 66 CCPA 97, C.A.D. 1228 (1979), which is a case interpreting whether an article is un- 
finished for general classification purposes, suggesting that Customs extend this concept 
to the subheading 9802.00.50, HTSUS, context. You argue that since the pump housing is 
really an unfinished fuel pump and that the omission of a part essential to its use (e.g., the 
top cover or fuel pump drive gear) would not preclude its classification as the particular 
article (fuel pump), then Customs should conclude that the fuel pump housing constitutes 
the essential character of the article. 

While we agree that the housing component represents the “essential identity,” whether 
or not it represents the “essential character” of the finished fuel pumps on the basis of the 
Daisy-Heddon rationale is not relevant to subheading 9802.00.50, HTSUS, determina- 
tions. Daisy-Heddon isa tariff classification case which addressed whether the absence ofa 
part essential to the use of the article precludes the classification of the unfinished article 
in the same provision as the completed article. Whether an article undergoes qualifying 
repairs/operations pursuant to subheading 9802.00.50, HTSUS, presents a separate inqui- 
ry from whether an unfinished article is properly classified as the finished article for classi- 
fication purposes under General Rule of Interpretation 2(a), HTSUS. The requirement of 
preserving an article’s “essential identity” for purposes of qualifying for subheading 
9802.00.50, HTSUS, treatment exists so that already completed articles do not undergo 
various processes which serve to destroy the identity of the article, but rather only undergo 
processes that serve only to repair or alter the article. The Daisy-Heddon decision ad- 
dressed the issue of how complete an article must be before it is classified as the finished 
article, while subheading 9802.00.50, HTSUS, eligibility is determined upon an examina- 
tion of the extent to which the identity of the article in question is compromised as a result 
of the repairs/alterations at issue. Accordingly, Customs finds that Daisy-Heddon is com- 
pletely inapplicable to subheading 9802.00.50, HTSUS, eligibility. 

In HRL 556609, dated July 23, 1992, Customs considered the “essential component” of 
steering gear assemblies or “core” units exported to Mexico for repair. In that case, the 
housing of the assemblies, which constituted 80% of the value of the assembly, was not in- 
terchangeable but was specific to each model. Because new housings were not readily avail- 
able for purchase on the open market, the core assembly was deemed worthless unless the 
housing was repairable. Customs concluded that the housing was the “essential compo- 
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nent” of the cores, and held that, notwithstanding the replacement of non-essential parts, 
where the housing was not replaced in the repair process but remained segregated from the 
components of other cores, the steering gear assemblies were entitled to the duty exemp- 
tion under subheading 9802.00.50, HTSUS. 

Similarly, we find that the operations performed on the fuel pump housings at issue in 
this ruling are considered repairs within the meaning of subheading 9802.00.50, HTSUS. 
The cleaning, inspecting, and machining of the housings so that they can be reused to pro- 
duce reconditioned fuel pumps do not result in the creation of a new article, but serve to 
restore the article to its original condition, purpose and application. Accordingly, so long as 
the essential identity of the fuel pumps is maintained (e.g., the housing), the use of other 
non-essential components which may be reused “as is,” reconditioned and then used, or 
replaced with new parts is permissible and will not serve to disqualify the reconditioned 
fuel pumps from entering under subheading 9802.00.50, HTSUS, provided Cummins com- 
plies with the documentary requirements of 19 CFR 181.64 
Holding: 

Based upon the information presented and our examination of the samples that were 
submitted with this ruling request, the returned fuel pumps qualify for entry under sub- 
heading 9802.00.50, HTSUS, provided the documentry requirements of 19 CFR 181.64 are 
met. HRL 554816 is hereby modified. 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is entered. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer. 

In accordance with 19 U.S.C. 1625(c)(1), this modification of HRL 554816 will become 
effective 60 days after its publication in the CUSTOMS BULLETIN. Publication of rulings or 
decisions pursuant to 19 U.S.C. 1625(c)(1) does not constitute a change of practice or posi- 
tion in accordance with section 177.10(c)(1), Customs Regulations (19 C.FR. 177.10(c)(1)). 

MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


PROPOSED MODIFICATION OF RULING LETTER RELATING 
TO TARIFF CLASSIFICATION OF 2-N-OCTYL-4-ISOTHIA- 
ZOLIN-3-ONE 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to the tariff 
classification of 2-N-octyl-4-isothiazolin-3-one (CAS 26530-20-1). 
Customs invites comments on the correctness of the proposed modifica- 
tion. 


DATE: Comments must be received on or before April 3, 1998. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to and may be inspected at the U.S. Customs Service, Office of 
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Regulations and Rulings, Attention: Commercial Rulings Division, 
1300 Pennsylvania Avenue, NW., Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: John G. Black, Senior 
Attorney, Commercial Rulings Division, (202) 927-1317. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to the tariff 
classification of 2-N-octyl-4-isothiazolin-3-one. Customs invites com- 
ments on the correctness of the proposed modification. 

In New York Ruling Letter (NY) 811958, issued on June 28, 1995, 
Customs ruled that 2-N-octyl-4-isothiazolin-3-one (CAS 26530-20-1) 
was classified under subheading 2934.10.9000, Harmonized Tariff 
Schedule of the United States (Annotated)(HTSUSA), a residual provi- 
sion for “other” compounds containing an unfused thiazole ring 
(whether or not hydrogenated) in the structure. NY 811958 is set forth 
in “Attachment A” to this document. 

Upon review of this ruling, Customs has discovered an error in the 
classification with respect to 2-N-octyl-4-isothiazolin-3-one (CAS 
26530-20-1). This product should have been classified in subheading 
2934.10.7000, HTSUSA, the provision for compounds containing an 
unfused thiazole ring (whether or not hydrogenated) in the structure, 
other than aromatic or modified aromatic compounds. This compound 
is specifically provided for by name in this subheading. Both this com- 
pound and another not at issue here should have been classified under 
this provision in the original letter. 

Customs intends to modify NY 811958 to reflect the proper classifica- 
tion of both products in subheading 2934.10.7000, HTSUSA. Before 
taking this action, we will give consideration to any written comments 
timely received. Proposed Headquarters Ruling Letter (HQ) 958193 is 
set forth as “Attachment B” to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: February 17, 1998. 


MARVIN AMERNICK, 
(for John A. Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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‘REASURY 
CUSTOMS SERVICI 


York, NY, June 28, 1995 
2-29:S:N:N7:239 811958 


Category: Classificatior 
2934.10.7000 and 2934.10.9000 


‘lassification of 2-N Ocy1-4-[sothiazoli ) » and 4,5-Dichloro-2-N 
n-3-One from England 


* dated June 19, 19° you requested a tariff sense aR ruling tor 
liazolin-3-one (CAS 26530-20-1) an -dichloro-2-n-ocy] -4-isothiazo 


CAS 64359-81-5 
applicable subheading for 2-n-ocyl-4-isotl -olin-3-one will be 2934.10.9000/7.6 


ad valorem, and for 4,5-dichloro-2-n-ocyl-4-isothiazolin-3-one will be 


2934.10.7000/duty free, Harmonized Tariff Schedule of the United States (HTS), which 
provides for other heterocyclic compounds: compounds containing an unfused thiazole 
I 


ig (whether or not hydrogenated in the structure: other. 


[his ruling is being issued under the provisions of Section 177 of the Customs Regula 


tions (19 C 


GY ary 


> 
Pn. Ld) 


A copy of this ruling letter should be attached to the entry documents filed at the time 
h 


chandise is imported. If the documents have been filed without a copy, this ruling 
o the attention of the Customs officer handling the transaction 
JEAN F MAGUIRE 
ye Directo 
New York Seaport 


ENT OF THE TREASURY 
U.S. CuSTOMS SERVICE 
Washington, DC. 
CLA-2 RR:CR:GC 958193 JGB 
Category: Classification 
Tariff No. 2934.10.7000 
Mr. PETER L. STORMEE 
ROHM AND Haas COMPANY 
Inde; ndence Mall West 
P. hiladelphia, PA 19105 
Re: 2-N-octyl-4-isothiazolin-3-one (CAS 26530-20-1); NY 811958, dated June 28, 1995 


modified 


DEAR MR. STORMER 
This Office has determined that Customs Ruling Letter NY 811958, issued to you on 
June 28, 1995, contained an error in classification which is corrected by this modification. 


Facts: 

In New York Ruling Letter (NY) 811958, issued June 28, 1995, Customs ruled that 
2-N-octyl-4-isothiazolin-3-one would be properly classified under subheading 
2934.10.9000, Harmonized Tariff Schedule of the United States (Annotated) (HTSUSA),a 
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residual provision for “other” compounds containing an unfused thiazole ring (whether or 
not hydrogenated) in the structure. 

Upon review of this ruling, Customs has discovered an error in the classification with 
respect to 2-N-octyl-4-isothiazolin-3-one (CAS 26530-20-1). This product should have 
been classified in subheading 2934.10.7000, HTSUSA, the provision for compounds con- 
taining an unfused thiazole ring (whether or not hydrogenated) in the structure, other 
than aromatic or modified aromatic compounds. 


Issue: 


Whether 2-N-octyl-4-isothiazolin-3-one (CAS 26530-20-1) is classified in subheading 
2934.10.7000, HTSUSA, or in the residual provision, subheading 2934.10.9000, HTSUSA. 


Law and Analysis: 


Merchandise imported into the U.S. is classified under the HTSUSA. Tariff classification 
is governed by the principles set forth in the General Rules of Interpretation (GRIs) and, in 
the absence of special language or context which otherwise requires, by the Additional U.S. 
Rules of Interpretation. The GRIs and the Additional U.S. Rules of Interpretation are part 
of the HTSUSA and are to be considered statutory provisions of law for all purposes. 

GRI 1 requires that classification be determined first according to the terms of the head- 
ings of the tariff schedule and any relative section or chapter notes and, unless otherwise 
required, according to the remaining GRIs taken in their appropriate order. GRI6 requires 
that the classification of goods in the subheadings of headings shall be determined accord- 
ing to the terms of those subheadings, any related subheading notes and, mutatis mutan- 
dis, to the GRIs. 

This matter is governed by GRI6, in that the choice in classification is between two sub- 
headings at the 8-digit level. Simply stated, anamed provision is always more specific than 
a residual or “other” provision. Therefore, GRI 3(a), applied through GRI 6, requires the 
choice of subheading 2934.10.7000, HTSUSA, as the preferred more specific provision. It 
therefore follows that the chemical compound 2-N-octyl-4-isothiazolin-3-one (CAS 
26530-20-1) is classifiable under subheading 2934.10.7000, HTSUSA, entitled to be en- 
tered free of duty in column one. 


Holding: 
NY 811958, dated June 28, 1995, is modified to reclassify 2-N-octyl-4-isothiazolin-3-one 
(CAS 26530-20-1) under subheading 2934.10.7000, HTSUSA, free of duty in column one. 
JOHN A. DURANT, 


Director, 
Commercial Rulings Division. 
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PROPOSED REVOCATION OF CUSTOMS RULING LETTER 
RELATING TO TARIFF CLASSIFICATION OF CHELAL B, 
CHELAL Zn, CHELAL Ca, AND FRUCTOL 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub.L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke New York Ruling Letter (NY) 
A85489, dated September 24, 1996 concerning the classification of fer- 
tilizers identified as Chelal B, Chelal Zn, Chelal Ca, and Fructol. Cus- 
toms invites comments on the correctness of the proposed revocation. 


DATE: Comments must be received on or before April 3, 1998. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Commercial Rulings Division, 1300 Pennsylvania Avenue, NW., Wash- 
ington, D.C. 20229. Comments submitted may be inspected at the Office 
of Regulations and Rulings. 


FOR FURTHER INFORMATION CONTACT: Peter T. Lynch, General 


Classification Branch, Office of Regulations and Rulings (202) 
927-1396. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub.L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of certain fertilizers more fully described in this notice and 
the attachments (A and B) hereto. Customs invites comments on the 
correctness of the proposed revocation. 

In New York Ruling Letter (NY) A85489, issued September 26, 1996 
(Attachment A), Customs ruled that Chelal B (Boron), Chelal Zn (Zinc), 
Chelal Ca (Calcium), and Fructol were mineral or chemical fertilizers 
containing two or three of the fertilizing elements nitrogen, phospho- 
rous and potassium; other fertilizers; goods of this chapter in tablets or 
similar forms or in packages of a gross weight not exceeding 10 kg: oth- 
er: other and should be classified in subheading 3150.90.0050, Harmo- 
nized Tariff Schedule of the United States (HTSUS). 

After that ruling had been issued, the Customs Laboratory reviewed 
the chemical composition of the fertilizers and advised that the original 
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decision was incorrect. Customs has considered the matter and intends 
to revoke NY A85489 to reflect the proper classification of Chelal B, 
Chelal Zn, and Chelal Ca as “other chemical products, not elsewhere 
specified or included,” in subheading 3824.90.9050, HTSUS. Fructol, if 
imported in containers having a gross weight of 10 kg or less, will be 
classified in subheading 3150.10.00, HTSUS, which provides for miner- 
al or chemical fertilizers containing two or three of the fertilizing ele- 
ments nitrogen, phosphorous and potassium; other fertilizers; goods of 
this chapter in tablets or similar forms or in packages of a gross weight 
not exceeding 10 kg: products of this chapter in tablets or similar forms 
or in packages of a gross weight not exceeding 10 kg. If the Fructol is 
imported in containers having a gross weight in excess of 10 kg, the ap- 
plicable subheading will be 3105.20.00, HTSUS, which provides for 
mineral or chemical fertilizers containing the three fertilizing elements 
nitrogen, phosphorus and potassium. Proposed Headquarters Ruling 
Letter HQ 960202, which would revoke NY A854839, is set forth as “At- 
tachment B” to this document. 

Before taking this action, consideration will be given to any written 
comments timely received. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: February 12, 1998. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, September 26, 1996. 
CLA-2-31:RR:NC:FC:236 A85489 
Category: Classification 


Tariff No. 3105.90.0050 
Mr. ALAN RUBIN 


BMS MIcro-NUTRIENTS NV 
5405 Alton Parkway, Suite 5-A-612 
Irvine, CA 92714 


Re: The tariff classification of Chelal B, Chelal Zn, Chelal Ca and Fructol from Belgium. 


DEAR MR. RUBIN: 
In your letter dated June 29, 1996, you requested a tariff classification ruling. 
The sample submitted are as follows: 


Chelal B(Boron) is an aqueous solution of boron chelated with 1,2- Diol;1,2,3-triol; 
monoethanolamine, diethanolamine and triethanolamine. This product i is used as a 
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fertilizer for boron deficient corps. The product will be imported and sold in 5.25 
quarts container. 

Chelal Zn(Zinc) is an aqueous solution of zinc chelated with hydroxyethylenediamine- 
triacetic acid, ethylenediaminetetraacetic acid and diethylenetriaminepentaacetic 
acid. This product is used as a fertilizer for zinc deficient corps. The product will be 
imported and sold in 5.25 quarts container. 

Chelal Ca (Calcium) is an aqueous solution of calcium oxide, calcium oxide chelated 
with diethylenetriaminepentaacetic acid and calcium chelated with diethylenetriami- 
nepentaacetic acid. This product is used as a fertilizer for calcium deficient corps. The 
product will be imported and sold in 5.25 quarts container. 

Fructol is of a mixture of nitrogen compounds, phosphoric acid, potassium carbonate 
and various metals chelated with ethylenediaminetraacetic acid and diethylenetria- 
minepentaacetic acid. This product is used as a fertilizer. The product will be imported 
and sold in 5.25 quarts container. 

The applicable subheading for Chelal B, Chelal Zn, Chelal Ca and Fructol will be 
3150.90.0050, Harmonized Tariff Schedule of the United States, which provides for miner- 
al or chemical fertilizers containing two or three of the fertilizing elements nitrogen, phos- 
phorus and potassium; other fertilizers; goods of this chapter in tables or similar forms or 
in packages of a gross weight not exceeding 10 kg: Other: Other. The rate of duty will be 
Free. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177) 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist V. Gaulario at 212-466-5744. 

ROGER J. SILVESTRI, 
Director, 
National Commodity Specialist Division. 


{ATTACHMENT B} 


DEPARTMENT OF THE TREASURY. 
U.S. CUSTOMS SERVICE, 
Washington, DC. 
CLA-2 RR:CR:GC 960202 ptl 
Category: Classification 
Tariff No. 3824.90.9050 and 3105.10.00/3105.20.00. 
Mr. ALAN RUBIN 
BMS Micro-NUTRIENTS NV 
5405 Alton Parkway, Suite 5-A-612 
Irvine, CA 92714 


Re: Chelal B, Chelal Zn, Chelal Ca, and Fructol; NY A85489 revoked. 


DEAR Mr. RUBIN: 

In New York Ruling Letter (NY) A85489, issued to you on September 26, 1996, Customs 
ruled that the fertilizers identified as Chelal B (Boron), Chelal Zn (Zinc), Chelal Ca (Cal- 
cium), and Fructol were classified in subheading 3150.90.0050, Harmonized Tariff Sched- 
ule of the United States (HTSUS), which provides for mineral or chemical fertilizers 
containing two or three of the fertilizing elements nitrogen, phosphorus and potassium; 
other fertilizers; goods of this chapter in tablets or similar forms or in packages of a gross 
weight not exceeding 10 kg: other: other. Customs has reviewed the ruling and has deter- 


mined that, in addition to containing typographical errors, the ruling is incorrect. There- 
fore, this ruling revokes NY A85489. 


Facts: 


On June 29, 1996, you requested a tariff classification ruling for several fertilizer pro- 
ducts. NY A85489, which covered the articles, was issued on September 26, 1996. Three of 
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the articles in question, Chelal B, Chelal Zn, and Chelal Ca are aqueous solutions which are 
used as fertilizers to remedy soil conditions in which certain chemical deficiencies exist. 
The fourth, Fructol, is a fertilizer with a wider variety of chemical nutrients. Unfortunate- 
ly, the Customs laboratory reports upon which NY A85489 relied were based upon an erro- 
neous interpretation of written materials you had submitted. The erroneous laboratory 
reports, and the articles they covered are: Chelal B: 2-96-22569-001; Chelal Ca: 
2-96-22572-001; and Chelal, Zn: 2-96-22570-001. The errors in these reports were not 
noticed until after the 60 day time frame allowed for administrative modification or revoca- 
tion of the ruling had passed. 

In preparing for this ruling, a new series of laboratory reports on the articles were re- 
quested. The results of the new Customs laboratory reports are as follows: 

Customs laboratory report 2-96—22879-001, issued 10/16/96, identifies Chelal B as an 
aqueous solution of Boron chelated with: 1,2—Diol;1,2,3-Triol; Monoethanolamine; Die- 
thanolamine; and Triethanolamine. 

Customs laboratory report 2-96-22882-001, issued 10/16/96, identifies Chelal Zn as an 
aqueous solution of Zinc chelated with: Hydroxyethylenediaminetriacetic acid, ethylene- 
diaminetetraacetic acid and diethylenetriaminepentaacetic acid. 

Customs laboratory report 2-96-22880-001, issued 10/16/96, identifies Chelal Ca as an 
aqueous solution of calcium oxide, calcium oxide chelated with diethylenetriaminepen- 
taacetic acid and calcium chelated with diethylenetriaminepentaacetic acid. 

Customs laboratory report 2-96-22881-001, issued 10/16/96 identifies Fructol as a mix- 
ture of nitrogen compounds, phosphoric acid, potassium carbonate and various metals che- 
lated with ethylenediaminetraacetic acid and diethylenetriaminepentaacetic acid. 

All of the articles under consideration are identified as being fertilizers. The new labora- 
tory reports suggest that Chelal B, Chelal Zn, and Chelal Ca be classified in subheading 


3824,90.9050, HTSUS, and that the Fructol be classified either in subheading 3105.10.00 
or 3105.20.00, HTSUS. 


Issue: 

What is the proper classification of Chelal B (Boron), Chelal Zn (Zinc), Chelal Ca (Cal- 
cium) and Fructol? 
Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRI). The systematic 
detail of the HTSUS is such that virtually all goods are classified by application of GRI 1, 
that is, according to the terms of the headings of the tariff schedule and any relative Section 
or Chapter Notes. 

The headings under consideration are: 


3105 Mineral or chemical fertilizers containing two or three of the fertilizing 
elements nitrogen, phosphorus and potassium; other fertilizers; goods 
of this chapter in tablets or similar forms or in packages of a gross 
weight not exceeding 10 kg: 

3105.10.00 Products of this chapter in tablets or similar forms or in packages 

of a gross weight not exceeding 10 kg. 

3105.20.00 Mineral or chemical fertilizers containing the three fertilizing ele- 

ments nitrogen, phosphorus and potassium. 
* * * * * * 


and 


3824 Prepared binders for foundry molds or cores; chemical products and 
preparations of the chemical or allied industries (including those con- 
sisting of mixtures of natural products), not elsewhere specified or in- 
cluded; residual products of the chemical or allied industries, not 
elsewhere specified or included): 

3824.90 Other: 

Other: 
Other: 
Other: 

3824.90.90 Other: 


3824.90.9050 Other. 


Chapter Note 6 to Chapter 31 is pertinent to the products at issue and states: “[FJor the 
purposes of heading 3105, the term ‘other fertilizers’ applies only to products of a kind used 
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as fertilizers and containing, as an essential constituent, at least one of the fertilizing ele- 
ments nitrogen, phosphorus or potassium.” 

[he articles under consideration, Chelal B, Chelal Z, and Chelal Ca do not contain nitro- 
gen, phosphorous or potassium as an essential constituent. Thus, according to the Note, 
they are not eligible for classification in heading 3105. Because the articles are chemical 
products, not elsewhere specified or included, they are properly classified in subheading 
3824.90.9050, HTSUS. 

Fructol does contain at least one of the enumerated elements necessary for classification 
in heading 3105. Depending upon the form and volume in which it is imported, Fructol is 
properly classified in subheading 3105.10.00 or 3105.20.00, HTSUS. 


Holding 


The proper classification for Chelal B (Boron), Chelal Zn (Zinc), and Chelal Ca (Calcium) 
is 3824.90.9050, HTSUS, which provides for prepared binders for factory molds or cores; 
chemical products and preparations of the chemical or allied industries (including those 
consisting of mixtures of natural products), not elsewhere specified or included; residual 
products of the chemical or allied industries, not elsewhere specified or included: other: 
other: other: other: other: other. 

he proper classification for Fructol, if imported in containers having a gross weight of 
10 kgor less, will be 3150.10.00, HTSUS, which provides for mineral or chemical fertilizers 
containing two or three of the fertilizing elements nitrogen, phosphorous and potassium; 
other fertilizers; goods of this chapter in tablets or similar forms or in packages of a gross 
weight not exceeding 10 kg: products of chapter 31 in tablets or similar forms or in pack- 
ages of a gross weight not exceeding 10 kg. Ifthe Fructol is imported in containers havinga 
gross weight in excess of 10 kg, the applicable subheading will be 3105.20.00, HTSUS, 
which provides for mineral or chemical fertilizers containing the three fertilizing elements 
nitrogen, phosphorus and potassium. 

NYRL A85489 is revoked. 

JOHN A. DURANT, 
Director, 
Commercial Rulings Division. 


PROPOSED MODIFICATION OF RULING LETTER RELATING 


TO TARIFF CLASSIFICATION OF VILLAGE SQUARE CLOCK 
TOWER 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of a tariff classification rul- 
ing letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625 (c)(1)), as amended by section 623 of Title VI (Customs Modern- 
ization) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to the tariff 
classification of an article known as a “Village Square Clock Tower” un- 
der the Harmonized Tariff Schedule of the United States (HTSUS). 
Comments are invited on the correctness of the proposed ruling. 


DATE: Comments must be received on or before April 3, 1998. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
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Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
N.W. , Washington, D.C. 20229. Comments submitted may be inspected 
at the same address. 


FOR FURTHER INFORMATION CONTACT: Mary Beth McLough- 
lin, General Classification Branch (202) 927-2404. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625 
(c)(1)), as amended by section 623 of Title VI (Customs Modernization) 
of the North American Free Trade Agreement Implementation Act 
(Pub. L. 103-182, 107 Stat. 2057), this notice advises interested parties 
that Customs intends to modify a ruling pertaining to the tariff classifi- 
cation of an article known as a “Village Square Clock Tower.” Com- 
ments are invited on the correctness of the proposed ruling. 

In New York Ruling Letter (NYRL) A87177 dated September 30, 
1996, Customs held, among other things, that an article known as a 
“Village Square Clock Tower” was classifiable under heading 9103, 
HTSUS, which provides for “Clocks with watch movements, excluding 
clocks of heading 9104.” NYRL A87177 is set forth as Attachment A to 
this document. 

Pursuant to EN GEN 91, Christmas tree accessories in the form of 
clocks or watches are not within the scope of Chapter 91. In Headquar- 
ters Ruling Letter (HRL) 957706 dated June 21, 1995, Customs held 
that the “Heritage Village” houses belonged to the class or kind of 
“Christmas Villages” which are considered festive articles for tariff 
purposes. Furthermore, in NYRLs A87003 dated September 30, 1996, 
we classified other articles which appear as accessories to the” Heritage 
Village” as parts and accessories to festive articles. As the “Village 
Square Clock Tower” is an accessory to the “Heritage Village,” Customs 
intends to modify NYRL A87177 to reflect the proper classification of 
the “Village Square Clock Tower” under subheading 9505.10. 2500, 
HTSUS, as “Festive, carnival or other entertainment articles, includ- 
ing magic tricks and practical joke articles; parts and accessories there- 
of: Articles for Christmas festivities and parts and accessories 
thereof:Other:Other.” Proposed HRL 960171 modifying NYRL A87177 
is set forth in Attachment B to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: February 13, 1998. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commerical Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
New York, NY, September 30, 1996. 
CLA-2-95:RR:NC:TP:222 A87177 
Category: Classification 
Tariff No. 3926.40.0000, 9103.10.40 and 9505.10.5020 
Mr. GORDON C. ANDERSON 
MEYER CUSTOMS BROKERS 
Driv. oF C. H. ROBINSON INTERNATIONAL, INC 
8100 Mitchell Road, Suite 200 
Eden Prairie, MN 55344 


Re: The tariff classification of Heritage Village Collections and Snow Village Collections 
accessories; “Village Animated all around the Park” and “Village Animated Up, Up & 
Away” from China 


DEAR Mr. ANDERSON 

In your letter dated August 19, 1996, on behalf of your client, D56, Inc., you requested a 
tariff classification ruling. 

You have submitted five samples claimed to be accessories to both the “Heritage Village 
Collections” and Snow Village Collections.” 

Sample no. 1, stock #52591 is called “Village Clock Tower”. The clock measures 5.25 
inches in height. It has a battery operated watch movement. This dock is made primarily of 
metal 

Sample no. 2, stock #52230 is identified as “Village Brite Lites”. This animated item con- 
sists of a plastic sign with the words that “Merry Christmas”. The lighting of the words 
“Merry Christmas” is controlled by a plastic box that houses two batteries and it is oper- 
ated with an on-off switch. 

Sample no. 3, stock # 52019, is called “Village Frosted Topiary”. This isa set of four trees 
that are constructed primarily of sisal. They measure 7.5 inches and 6 inches in height. The 
trees have a wire trunk and a plastic base. 

Sample no. 4, stock #52477 is called “Village Animated All Around the Park”. It is‘a set 
consisting of 18 pieces. The set has a plastic base which gives the appearance of a skating 
rink in a park. The base has asynchronous AC 220 Volt motor with a switched on-off cord. 
There are seven plastic figures which have magnets in their bases, six sisal evergreen trees, 
one bare branch tree, a park bench, and a fence. When the motor is turned on the seven 
figures with magnets move around the ice rink in a set pattern. This item is 19 inches long, 
15 inches wide and 16 inches tall. 

Sample no. 5, stock #52593 is called “Village Up, Up, and Away, Animated Sleigh.” The 
item appears to be in one piece. It consists of a plastic base, five sisal trees attached to the 
base and a hooked metal rod which protrudes from then base suspend Santa and his sleigh 
and reindeers above the trees and the base. Santa and his reindeer rotate around the base 
by virtue of an AC motor. This item is 17 inches tall. 

All of these articles are claimed to be accessories of D56’s “Village Collection.” They are 
pictured in the D56 Village Accessories catalogue. We agree that samples # 1, 2 and 3 are 
accessories to thee village collection. Following Headquarters Ruling Letter #957706 of 
June 21, 1995, which classifies “Heritage Village” and “Snow Village” as festive articles in 
subheading 9505.10, they are considered festive articles. ° 

Sample #4, Stock # 52477 “Village animated All Around The Park” and sample # 5 stock 
# 52593 “Village Up & Away Animated Sleigh” are, however, scenes and of themselves. We 
do not believe they should be considered village accessories. They are much bigger than any 
of the village accessories and they are shown on the inside of the front cover of the catalogue 
not associated with any of the particular village groupings. 

Accordingly following Headquarters Ruling Letter #956353 of May 26, 1994, which 
ruled on the “Village Animated Skating Pond”, we believe that samples #4 should be classi- 
fied in subheading 3926.40, HTS. 

Sample #5 is considered a festive article because its essential character is imparted by 
the three dimensional figure of Santa Claus and his sleigh and reindeer. 

The applicable subheading for sample no. 1, stock #52591, will be 9103.10.40, Harmo- 
nized Tariff Schedule of the United States (HTS) which provides for clock with watch 





U.S. CUSTOMS SERVICE 19 


movements, excluding clocks of heading 9104; electrically operated; other: having no jew- 
els or only one jewel in movement. The rate of duty will be 31 cents each, plus 5.9 percent on 
the case, plus 4.6 percent on the battery. 

The applicable subheading for sample nos. 2, 3, and 5, stock #52230, stock #52019 and 
stock # 52593, will be 9505.10.5020 HTS, which provides for festive* * *articles for Christ- 
mas festivities and parts and accessories thereof: other, other. The rate of duty will be free. 

The applicable subheading for sample no. 4, stock #52477, “Village Animated All Around 
the Park” will be 3926.40.0000, HTS, which provides for statuettes and other ornamental 
articles (of plastics). The rate of duty will be 5.3 percent ad valorem 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.FR. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Alice Masterson at 
212-466-5892. 


ROGER J. SILVESTRI, 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:GC 960171 MMC 
Category: Classification 


Tariff No. 9505.10.2500 
Mr. GORDON C. ANDERSON 


MEYER CUSTOMS BROKERS 

DIVISION OF C.H. ROBINSON INTERNATIONAL INC 
8100 Mitchell Road, Suite 200 

Eden Prairie, MN 55344 


Re: NYRL A87177 modified: Village Square Clock Tower. 


DEAR MR. ANDERSON: 

In a January 10, 1997 letter, you requested reconsideration of New York Ruling Letter 
(NYRL) A87177 dated September 30, 1996, which held, among other things, that an article 
knowasa “Village Square Clock Tower” was classifiable under heading 9103 of the Harmo- 
nized Tariff Schedule of the United States (HTSUS) which provides for “Clocks with watch 
movements, excluding clocks of heading 9104.” Upon further examination, we are of the 
opinion that the “Village Square Clock Tower” is properly classified under heading 9505, 
HTSUS, which provides for “Festive, carnival or other entertainment articles, including 
magic tricks and practical joke articles; parts and accessories thereof.” 

Facts: 


The article is identified as item 52591 “Village Square Clock Tower, Metal Battery-Oper- 
ated Watch” in the catalog forwarded for our review. The sample is brown with brass ac- 
cents, has a square base into which the words “Heritage Village Collection” have been 
molded. It has an oblong center and a square top with brass finials. The square top houses 
the face of the clock which has Roman numerals. The entire object measures 5.25 inches 


tall. 
Issue: 
Whether the “Village Square Clock Tower” is classifiable as a clock with a watch move- 


ment under heading 9103, HTSUS, or asa part or accessory to a festive article under head- 
ing 9505, HTSUS. 
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Law and Analysis: 


Classification under the HTSUS, is made in accordance with the General Rules of Inter- 
pretation (GRIs). The systematic detail of the HTSUS is such that virtually all goods are 
classified by application of GRI 1, that is, according to the terms of the headings of the tariff 
schedule and any relative Section or Chapter Notes. In the event that the goods cannot be 
classified solely on the basis of GRI 1, and if the headings and legal notes do not otherwise 
require, the remaining GRIs may then be applied. The headings under consideration are as 
follows 


9103 Clocks with watch movements, excluding clocks of heading 9104 


9505 Festive, carnival or other entertainment articles, including magic tricks and 
practical joke articles; parts and accessories thereof 


The Harmonized Commodity Description and Coding System Explanatory Notes (ENs) 
constitute the official interpretation of the HTSUS. While not legally binding, and there- 
fore not dispositive, the ENs provide a commentary on the scope of each heading of the 
HTSUS and are thus useful in ascertaining the proper classification of merchandise under 
the System. Customs believes the ENs should always be consulted. See, T.D. 89-80, 54 Fed 
Reg. 35127, 35128 (Aug. 23, 1989) 

The ENs to Chapter 91, state, in pertinent part, that: 

GENERAL 
The classification of clocks and watches combined with some other object (an ar- 
ticle of furniture, a lamp, inkstand, paperweight, writing-pad, tobacco jar, ciga- 
rette or cigar lighter, handbag, powder compact, cigarette case, propelling-pencil, 
walking-stick, etc.) is governed by the Rules for the Interpretation of the Nomen- 
clature. * * * 
In addition to the exclusions specified in the Explanatory Note to each heading, 
this Chapter excludes, inter alia: 
(a) *** 
(c) Toy clocks and watches and Christmas tree accessories in the form of 
clocks or watches, such as those without clock or watch movements (heading 
95.03 or 95.05)* * * (emphasis added) 


Therefore, if the “Village Square Clock Tower” is classifiable as an festive article accessory 
it does not fall within the scope of heading 9103, HTSUS. 

In Headquarters Ruling Letter 957706 dated June 21, 1995, Customs held that the “Her- 
itage Village” houses belonged to the class or kind of “Christmas Villages” which are con- 
sidered festive articles for tariff purposes. Furthermore, in NYRLs A87003 dated 
September 30, 1996, we classified other articles which appear in the “Heritage Village” cat- 
alog as accessories to the “Heritage Village.” As the “Village Square Clock Tower” appears 
in the “Heritage Village” catalog and is an accessory to the “Heritage Village,” we are ofthe 
opinion that it is classifiable as an accessory to a festive article. For a further discussion of 
the scope of the term “festive article,” see Midwest of Cannon Falls, Inc. v. United States, 
Court No. 92-03-00206, 1996 Ct. Int’] Trade LEXIS 15 (Ct. Intl. Trade, January 18, 1996) 
and Court No. 96-1271, 96-1279, 1997 U.S. App. LEXIS 21617 (Fed. Cir. August 14, 1997); 
and 32 CUSTOMS BULLETIN 2/3, dated January 21, 1998. 

After examination of the sample and based on the information before us, it is our deter- 
mination that the” Village Square Clock Tower” is classified under heading 9505, HTSUS, 
specifically subheading 9505.10. 5000, as “Festive, carnival or other entertainment ar- 
ticles, including magic tricks and practical joke articles; parts and accessories thereof: Ar- 
ticles for Christmas festivities and parts and accessories thereof:Other:Other.” 


Holding: 


The “Village Square Clock Tower” is classifiable under subheading 9505.10.2500, 
HTSUS, as “Festive, carnival or other entertainment articles, including magic tricks and 
practical joke articles; parts and accessories thereof: Articles for Christmas festivities and 
parts and accessories thereof:Other:Other.” 

NYRL A87177 is revoked. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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PROPOSED REVOCATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF A THREE DIMENSIONAL 
SANTA CLAUS CANDLE HOLDER 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of a tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625 (c)(1)), as amended by section 623 of Title VI (Customs Modern- 
ization) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of a three dimensional Santa Claus candle holder under the 
Harmonized Tariff Schedule of the United States (HTSUS). Comments 
are invited on the correctness of the proposed ruling. 


DATE: Comments must be received on or before April 3, 1998. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
NW,, Washington, D.C. 20229. Comments submitted may be inspected 
at the same address. 


FOR FURTHER INFORMATION CONTACT: Mary Beth McLough- 
lin, General Classification Branch (202) 927-2404 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of a three dimensional Santa Claus candle holder. Comments 
are invited on the correctness of the proposed ruling. 

In New York Ruling Letter (NYRL) B82959 dated March 11, 1997, 
Customs held, that a three dimensional Santa Claus candle holder was 
classifiable under heading 9405, HTSUS, which provides for “Lamps 
and lighting fittings including searchlights and spotlights and parts 
thereof, not elsewhere specified or included; illuminated signs, illumi- 
nated nameplates and the like, having a permanently fixed light source, 
and parts thereof not elsewhere specified or included.” NYRL B82959 is 
set forth as Attachment A to this document. 

In Midwest of Cannon Falls, Inc. v. United States, Court No. 
92-03-00206, 1996 Ct. Int’! Trade LEXIS 15 (Ct. Intl. Trade, January 
18, 1996) and Court No. 96-1271, 96-1279, 1997 U.S. App. LEXIS 
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21617 (Fed. Cir. August 14, 1997) [hereinafter Midwest], the court ad- 
dressed the scope of heading 9505, specifically, the class or kind “festive 
articles.” It then applied its conclusions to 29 specific articles to deter- 
mine wether they were included within the scope of the class. According 
to the court, all of the articles were classifiable as “festive.” 

Based on a review of the Midwest articles, Customs is of the opinion 
that the court has included within the scope of the class “festive ar- 
ticles,” certain utilitarian articles which are a three dimensional repre- 
sentation of an accepted symbol for a recognized holiday. For a detailed 
listing of those articles, holidays and symbols, see 32 CUSTOMS BULLETIN 
2/3, dated January 21, 1998. 

Concerning the present article, in Midwest, Christmas was recog- 
nized as a holiday and Santa Claus , in his various forms, an accepted 
symbol of that holiday. Furthermore, the court has included within the 
scope of the class “festive articles,” certain utilitarian articles which are 
a three dimensional representation of an accepted symbol for a recog- 
nized holiday. The candle holder is a utilitarian object, in that it func- 
tions by holding a candle, and has an three dimensional representation 
of accepted symbol, Santa Claus, for a recognized holiday, Christmas. As 
such it is classifiable under heading 9505, HTSUS, specifically subhead- 
ing 9505.10.2500, HTSUS. 

Customs intends to revoke NYRL B82959 to reflect the proper classi- 
fication of the three dimensional Santa Claus candle holder under sub- 
heading 9505.10.2500, HTSUS, as “Festive, carnival or other 
entertainment articles, including magic tricks and practical joke ar- 
ticles; parts and accessories thereof: Articles for Christmas festivities 
and parts and accessories thereof:Other:Other.” Proposed Headquar- 
ters Ruling Letter 960371 revoking NYRL B82959 is set forth in At- 
tachment B to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR § 177.9), will not be entertained for actions occurring 
on or after the date of publication of this notice. 


Dated: February 13, 1998. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
New York, NY, March 11, 1997. 
CLA-2-94:RR:NC:2:227 B82959 

Category: Classification 

Tariff No. 9405.50.4000 
Ms. CHERYL L. ROBBINS 
FRITZ COMPANIES, INC 
LOGAN OFFICE CENTER, HARBORSIDE DRIVE 
Logan Int’l. Airport 
East Boston, MA 02128 


Re: The tariff classification of a decorative candleholder from China. 


DEAR MS. ROBBINS: 

In your letter dated March 3, 1997, on behalf of Dollar Tree Distribution, Inc., you re- 
quested a tariff classification ruling. Sample is being returned as requested. 

The sample submitted is a porcelain cylindrical-shape candleholder, item number 
3346A-D which measures approximately 5 inches long. It features an exterior which con- 
sists principally of the face of Santa Claus overlooking several Santa-like figurines and 
Christmas trees that surround the lower portion of the article. Further, it possesses a top 
opening that is designed to contain a candle. 

The applicable subheading for this porcelain candleholder, item number 3346A-D, willbe 
9405.50.4000, Harmonized Tariff Schedule of the United States (HTS), which provides for 
other non-electrical lamps and lighting fittings. The rate of duty will be 6.6 percent ad valo- 
rem. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact ‘National Import Specialist George Kalkines at 
212-466-5794. 

CARL ABRAM, 
(for Gwenn Klein Kirschner, Chief, 
Special Products Branch, 
National Commodity Specialist Division.) 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY. 
U.S. Customs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:GC 960371 MMC 
Category: Classification 


Tariff No. 9505.10.5000 
Mr. DAN GALLAGHER, 


DIRECTOR, MERCHANDISE PLANNING AND CONTROL 
DOLLAR TREE STORES, INC. 

PO. Box 2500 

Norfolk, VA 23501 


Re: NYRL B82959 revoked: Three dimensional Santa Claus candle holder. 


DEAR MR. GALLAGHER: 

On March 26, 1997, you requested reconsideration of New York Ruling Letter (NYRL) 
B82959 dated March 11, 1997, issued on your behalf to Fritz Companies, Inc. which held, 
that a three dimensional Santa Claus candle holder (item number 3346A-D) was classifi- 
able under heading 9405 of the Harmonized Tariff Schedule of the United States (HTSUS). 
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Heading 9405, HTSUS, provides for “Lamps and lighting fittings including searchlights 
and spotlights and parts thereof, not elsewhere specified or included; illuminated signs, il- 
luminated nameplates and the like, having a permanently fixed light source, and parts 
thereof not elsewhere specified or included.” Upon further examination, we are of the opin- 
ion that the three dimensional Santa Claus candle holder is properly classified under head- 
ing 9505, HTSUS, which provides for “Festive, carnival or other entertainment articles, 
including magic tricks and practical joke articles; parts and accessories thereof.” A sample 
of the candle holder was forwarded for our review. 


Facts: 


The article is a5 inch tall ceramic candle holder. A metal reservoir has been fixed into the 
top of the ceramic structure and serves to hold a candle. The remaining ceramic form has 
been molded to create a three dimensional representation of Santa Claus’ head and face. 
On top of Santa Claus’ head is a holly crown. Four additional complete representations of 


Santa Claus separated by evergreen trees form the remainder of the structure below Santa 
Claus’ beard. 


Issue: 


Whether the three dimensional Santa Claus candle holder is classifiable as acandle hold- 
er under heading 9405, HTSUS, or as a festive article under heading 9505, HTSUS. 


Law and Analysis: 


In Midwest of Cannon Falls, Inc. v. United States, Court No. 92-03-00206, 1996 Ct. Int’! 
Trade LEXIS 15 (Ct. Intl. Trade, January 18, 1996) and Court No. 96-1271, 96-1279, 1997 
U.S. App. LEXIS 21617 (Fed. Cir. August 14, 1997) [hereinafter Midwest], the court ad- 
dressed the scope of heading 9505, specifically, the class or kind “festive articles.” It then 
applied its conclusions to 29 specific articles to determine wether they were included with- 
in the scope of the class. According to the court all of the articles were classifiable as “fes- 
tive. 

Based on a review of the Midwest articles, Customs is of the opinion that the court has 
included within the scope of the class “festive articles,” certain utilitarian articles which 
are a three dimensional representation of an accepted symbol for a recognized holiday. For 
a detailed listing of those articles, holidays, and symbols, see 32 CUSTOMS BULLETIN 2/3, 
dated January 21, 1998. 

In making a determination on the articles, the court applied the general criteria for clas- 
sification set forth in United States v. Carborundum Company, 63 CCPA 98, C.A.D. 1172, 
536 F 2d 373 (1976), cert. denied, 429 U.S. 979 [hereinafter Carborundum]. Therefore, for 
those articles, holidays and symbols not specifically recognized in Midwest, Customs will 
apply the general criteria for classification set forth in Carborundum. Those criteria in- 
clude: general physical characteristics, the expectation of the ultimate purchaser, channels 
of trade, environment of sale (accompanying accessories, manner of advertisement and dis- 
play), use in the same manner as merchandise which defines the class, economic practical- 
ity of so using the import, and recognition in the trade of this use. 

By application of the above analysis, Customs is of the opinion that the Santa Claus 
candle holder is classifiable under subheading 9505.10.5020, HTSUS. In Midwest, Christ- 
mas was recognized as a holiday and Santa Claus, in his various forms, an accepted symbol 
of that holiday. Furthermore, the court has included within the scope of heading 9505, 
HTSUS, utilitarian articles which are a three dimensional representation of an accepted 
symbol for a recognized holiday. The candle holder isa utilitarian object, in that it functions 
by holdingacandle, and hasan three dimensional representation of accepted symbol, Santa 
Claus, for a recognized holiday, Christmas. 


Holding: 


The three dimensional Santa Claus candle holder is classifiable under subheading 
9505.10.5020, HTSUS, as “Festive, carnival or other entertainment articles, including 
magic tricks and practical joke articles; parts and accessories thereof: Articles for Christ- 


mas festivities and parts and accessories thereof:Other:Other,” with a 1998 column one 
duty rate of free. 


NYRL B82959 is revoked. 
JOHN DURANT, 


Director, 
Commercial Rulings Division. 





U.S. CUSTOMS SERVICE 


PROPOSED REVOCATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF “JINGLE BELL BERRY PICK” 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of a tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625 (c)(1)), as amended by section 623 of Title VI (Customs Modern- 
ization) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of a “Jingle Bell Berry Pick” under the Harmonized Tariff 
Schedule of the United States (HTSUS). Comments are invited on the 
correctness of the proposed ruling. 


DATE: Comments must be received on or before April 3, 1998. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
NW,, Washington, D.C. 20229. Comments submitted may be inspected 
at the same address. 


FOR FURTHER INFORMATION CONTACT: Mary Beth McLough- 


lin, General Classification Branch (202) 927-2404 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625 
(c)(1)), as amended by section 623 of Title VI (Customs Modernization) 
of the North American Free Trade Agreement Implementation Act 
(Pub. L. 103-182, 107 Stat. 2057), this notice advises interested parties 
that Customs intends to revoke a ruling pertaining to the tariff classifi- 
cation of a “Jingle Bell Berry Pick.” Comments are invited on the cor- 
rectness of the proposed ruling. 

In New York Ruling Letter (NYRL) B84085 dated April 16, 1997, Cus- 
toms held, that a Jingle Bell Berry Pick was classifiable under subhead- 
ing 8306.10.00, HTSUS, which provides for “Bells, gongs and the like, 
nonelectric, of base metal; statuettes and other ornaments, of base met- 
al; photograph, picture or similar frames, of base metal; mirrors of base 
metal; and base metal parts thereof.” NYRL B84085 is set forth as At- 
tachment A to this document. 

In Midwest of Cannon Falls, Inc. v. United States, Court No. 
92-03-00206, 1996 Ct. Int’! Trade LEXIS 15 (Ct. Intl. Trade, January 
18, 1996) and Court No. 96-1271, 96-1279, 1997 U.S. App. LEXIS 
21617 (Fed. Cir. August 14, 1997) [hereinafter Midwest], the court ad- 
dressed the scope of heading 9505, specifically, the class or kind “festive 
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articles.” It then applied its conclusions to 29 specific articles to deter- 
mine wether they were included within the scope of the class. According 
to the court, all of the articles were “festive.” 

Based on a review of the Midwest articles, Customs is of the opinion 
that the court has included within the scope of heading 9505, HTSUS, 
certain non-utilitarian articles containing representations of an ac- 
cepted symbol for a recognized holiday. For a detailed listing of those ar- 
ticles, holidays and symbols, see 32 CUSTOMS BULLETIN 2/3, dated 
January 21, 1998. 

In making a determination on the articles, the court applied the gen- 
eral criteria for classification set forth in United States v. Carborundum 
Company, 63 CCPA 98, C.A.D. 1172, 536 F. 2d 373 (1976), cert. denied, 
429 US. 979 [hereinafter Carborundum|]. Therefore, for those articles, 
holidays and symbols not specifically recognized in Midwest, Customs 
will apply the general criteria for classification set forth in Carborun- 
dum. 

Application of the Carborundum criteria leads Customs to believe 
that the expectation of the ultimate purchaser, channels of trade, envi- 
ronment of sale, use in the same manner as merchandise which defines 
the class and recognition in the trade of this use, all indicate that this 
‘Jingle Bell Berry Pick” is principally used as a festive article. There- 
fore, the “Jingle Bell Berry Pick” is classifiable under heading 9505, spe- 
cifically, heading 9505.10.5020, which provides for “Festive, carnival or 
other entertainment articles, including magic tricks and practical joke 
articles; parts and accessories thereof: Articles for Christmas festivities 
and parts and accessories thereof:Other:Other.” Proposed Headquar- 
ters Ruling Letter 960561 revoking NYRL B84085 is set forth in At- 
tachment B to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: February 13, 1998. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY. 
US..CUSTOMS SERVICE, 
New York, NY, April 16, 1997. 
CLA-2-83:RR:NC:MM:113 B84085 
Category: Classification 
Tariff No. 8306.10.0000 


Ms. KRISTEN GIBSON 
BATH & Bopy WorKS 
Three Limited Parkway 
Columbus, OH 43230 


Re: The tariff classification of a Jingle Bell Berry Pick from China. 


DEAR MS. GIBSON: 

In your letter dated March 25, 1997, you requested a tariff classification ruling. 

The merchandise is Christmas decoration consisting of 3 red jingle bells, plastic leaves 
and several strands of twisted wire. It will be used for decorative purposes. 

The applicable subheading for the Jingle Bell Berry Pick will be 8306.10.0000, Harmo- 
nized Tariff Schedule of the United States (HTS), which provides for bells, gongs and the 
like, non-electric, of base metal. The rate of duty will be 5.8 percent ad valorem. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.FR. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist James Smyth at 212-466-2084. 

ROBERT B. SWIERUPSKI, 
Chief, Metals & Machinery Branch, 
National Commodity Specialist Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY. 
US. CusToMs SERVICE, 
Washington, DC. 


CLA-2 RR:CR:GC 960561 MMC 
Category: Classification 
Tariff No. 9505.10.5000 
Mr. ALAN ANDREWS, IMPORT MANAGER 
CIRCLE INTERNATIONAL 
3275 Alum Creek Drive, Suite 200 
Columbus, Ohio 43207 


Re: NYRL B84085 revoked: Jingle Bell Berry Pick; Bath and Body Works, Inc. 


DEAR MR. ANDREWS: 

On May 8, 1997, you requested reconsideration of New York Ruling Letter (NYRL) 
B84085 dated April 16, 1997, issued to Bath & Body Works, Inc. which held, that a “Jingle 
Bell Berry Pick” was classifiable under heading 8306 of the Harmonized Tariff Schedule of 
the United States (HTSUS). Heading 8306, HTSUS, provides for “Bells, gongs and the like, 
nonelectric, of base metal; statuettes and other ornaments, of base metal; photograph, pic- 
ture or similar frames, of base metal; mirrors of base metal; and base metal parts thereof.” 
Upon further examination, we are of the opinion that the ‘Jingle Bell Berry Pick” is proper- 
ly classified under heading 9505, HTSUS, which provides for “Festive, carnival or other 
entertainment articles, including magic tricks and practical joke articles; parts and acces- 


sories thereof.” A sample as well as a January 6, 1998, supplemental submission were for- 
warded for our review. 
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Facts 


The article is identified as a “Jingle Bell Berry Pick”. It consists of 3 red metal bells, 3 
green plastic holly leaves and several strands of twisted wire. The completed article has the 
appearance ofa holly sprig. After importation it was attached to a gift pack which was sold 
in Bath and Body Works only during the 1997 retail holiday season. The gift set consisted of 
a decorative whitewashed gold and iron sleigh which contained a bed of iridescent tensile 
on top of which was placed bottles of bubble bath, body splash and body lotion. A bar of 
translucent soap completed the gift pack. The gift pack was shrink wrapped and tied offby a 
velvet gingham bow. The subject pick was wired to the bow to give the illusion of “sleigh 
bells” when one walked with the product. A gingham gift tag was also attached to the bow. 
According to the importer, the pick was imported for this one seasonal promotion and will 
not be imported again. 


J 10 
ISSUE 


Whether the “Jingle Bell Berry Pick” is classifiable as a base metal ornament under 
heading 8306, HTSUS, or as a festive article under heading 9505, HTSUS. 


Law and Analysis: 


In Midwest of Cannon Falls, Inc. v. United States, Court No. 92-03-00206, 1996 Ct. Int’] 
Trade LEXIS 15 (Ct. Intl. Trade, January 18, 1996) and Court No. 96-1271, 96-1279, 1997 
U.S. App. LEXIS 21617 (Fed. Cir. August 14, 1997) [hereinafter Midwest], the court ad- 
dressed the scope of heading 9505, specifically, the class or kind “festive articles.” It then 
applied its conclusions to 29 specific articles to determine wether they were included with- 
in the scope of the class “festive articles.” According to the court, all of the articles were 
classifiable as “festive.” 

Based on a review of the Midwest articles, Customs is of the opinion that the court has 
included within the scope of the class “festive article” certain non-utilitarian articles con- 
taining representations of an accepted symbol for a recognized holiday. For a detailed list- 
ingofthose articles, holidays and symbols, see 32 CUSTOMS BULLETIN 2/3, dated January 21, 
1998. 

In making its determination on the articles, the court gave consideration to the general 
criteria for classification set forth in United States v. Carborundum Company, 63 CCPA 98, 
C.A.D. 1172, 536 F. 2d 373 (1976), cert. denied, 429 U.S. 979 [hereinafter Carborundum]. 
Therefore, for those articles, holidays and symbols not specifically recognized in Midwest, 
Customs will apply the general criteria for classification set forth in Carborundum. Those 
criteria include: the general physical characteristics of the article, the expectation of the 
ultimate purchaser, channels of trade, environment of sale (accompanying accessories, 
manner of advertisement and display), use in the same manner as merchandise which de- 
fines the class, economic practicality of so using the import, and recognition in the trade of 
this use. 

Concerning the present article, Customs has always recognized Christmas as a festive 
holiday for tariff purposes. Additionally, Customs recognized certain articles created from 
certain artificial foliage. Among the artifiical foliage recognized as a symbol of Christmas 
was holly berries and leaves. However, picks made of such foliage have not, per se been rec- 
ognized by Customs as an article which falls within the class of festive articles. Therefore, 
we must apply the Carborundum factors to determine whether the “Jingle Bell Berry Pick” 
falls within the scope of the class, “festive articles.” The pick has the physical appearance of 
holly and contains small bells both of which are associated symbols of the Christmas holi- 
day. Furthermore, both the environment of sale and the expectation of the ultimate pur- 
chaser would be that the pick served as a Christmas decoration to an article which could be 
presented as a gift. Moreover, it is used in the same manner as merchandise which defines 
the class in that it is a decoration which is a symbol for a recognized holiday. Finally, its 
limited use to the holiday season is recognition of its use by the trade as a festive article. 

Based on this analysis, Customs is of the opinion that the expectation of the ultimate 
purchaser, environment of sale, use in the same manner as merchandise which defines the 
class and recognition in the trade of this use, all indicate that this ‘Jingle Bell Berry Pick” 
is principally used as a festive article. Therefore, the “Jingle Bell Berry Pick” is classifiable 
under heading 9505, specifically, subheading 9505.10.5020, which provides for “Festive, 
carnival or other entertainment articles, including magic tricks and practical joke articles; 


parts and accessories thereof: Articles for Christmas festivities and parts and accessories 
thereof:Other:Other.” 





U.S. CUSTOMS SERVICE 


Holding: 


The “Jingle Bell Berry Pick” is classifiable under subheading 9505.10.5020, HTSUS, as 
“Festive, carnival or other entertainment articles, including magic tricks and practical 
joke articles; parts and accessories thereof: Articles for Christmas festivities and parts and 
accessories thereof:Other:Other.” 

NYRL B84085 is revoked. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


PROPOSED REVOCATION OF CUSTOMS RULING LETTER 
RELATING TO THE TARIFF CLASSIFICATION TERM FOR 
CHEESES “IN ORIGINAL LOAVES” 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub.L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke New York Ruling Letter (NYRL) 
832164, dated December 5, 1988, and thereby modify Customs inter- 
pretation of the tariff term for cheeses “in original loaves”. 


DATE: Comments must be received on or before April 3, 1998. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Commercial Rulings Division, 1300 Pennsylvania Avenue, NW., Wash- 
ington, D.C. 20229. Comments submitted may be inspected at the same 
address. 


FOR FURTHER INFORMATION CONTACT: Norman W. King, Gen- © 
eral Classification Branch, Office of Regulations and Rulings (202) 
927-1109. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub.L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification term for cheeses “in original loaves.” 

NYRL 832164, dated December 5, 1988 (Attachment A to this docu- 
ment), held that a mixture of whole loaves of Pecorino Romano cheeses 
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aged two years or more and whole loaves of Pecorino Romano cheeses 
aged eight months to twelve months, that are cut into one inch cubes, 
vacuum packed in cryovac bags, and imported for grating, were classi- 
fied in subheading 0406.90.50, HTSUS (redesignated as 0406.90.56 
since 1995), as cheeses made from sheep’s milk, in original loaves and 
suitable for grating. Proposed HRL 955826 revoking NYRL 832164 to 
reflect the proper classification of the cheeses as described as other 
cheeses from sheep’s milk, not in original loaves, in subheading 
0406.90.59, HTSUS, is set forth in Attachment B to this document. 

Before taking this action, consideration will be given to any written 
comments timely received in response to this notice. Claims for detri- 
mental reliance under section 177.9, Customs Regulations (19 CFR 
177.9), will not be entertained for actions occurring on or after the date 
of publication of this notice. 


Dated: February 11, 1998. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, December 5, 1988. 


CLA-2-04:S:N:N1:229 
Category: Classification 


Tariff No. 0406.90.5000 
Mr. JOHN F. TAORMINA 


ORLANDO FooD CORPORATION 
PO. Box 1006 
Maywood, NJ 07607 


Re: The tariff classification of Pecorino Romano cheese from Italy. 


DEAR MR. TAORMINA: 


In your letter dated August 5, 1988, you requested a tariff classification ruling. 

The product in question consists of a 50/50 mixture, by weight, of Pecorino, Romano 
cheese aged 2 years or more mixed with younger cheeses aged 8 to 12 months. In preparing 
this product, you state that your Italian suppliers will clean whole loaves of cheese, remov- 
ing in the process any mold growth which may have developed on the surface. After clean- 
ing the whole loaves will be cut into one inch cubes. Cubes of the aged cheese will be mixed 
in equal proportion with cubes of younger cheese. The mixed cubes will then be vacuum 
packed in cryovac bags under high pressure to protect the integrity of the cheese and to 
retard the growth of mold. Each bag will hold approximately 15 kilograms of product. After 
importation, this product will be sold to domestic processors for grating. 

This classification decision is under the Harmonized Tariff Schedule of the United 
States (HTS), effective January 1, 1989, subject to changes before the effective date. 

The applicable HTS subheading for this PECORINO ROMANO CHEESE will be 
0406.90.5000, which provides for Cheeses made from sheep’s milk:* * * In original loaves 
and suitable for grating. The rate of duty will be 9 percent ad valorem. 
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This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have already been filed, this ruling should 
be brought to the attention of the Customs officer handling the transaction. 

JEAN F MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY. 
US. CusToMs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:GC 955826 
Category: Classification 
Tariff No. 0406.90.50 


(redesignated since 1995 to 0406.90.56) 
ROBERT L. FOLLICK, EsQ 


FOLLICK & BESSICH 
ATTORNEYS AT LAW 

225 Broadway, Suite 500 
New York, NY 10007 


Re: Internal Advice 58/93; Pecorino Romano Cheese; Original Loaves. 


DEAR MR. FOLLICK: 

This is in response to your request of May 21, 1993, to the Port Director, Los Angeles, for 
Internal Advice under section 177.11 of the Customs Regulations, concerning the classifi- 
cation of shipments of Pecorino Romano Cheese. In your request, you referred to New York 
Ruling Letter (NYRL) 832164, dated December 5, 1988, to support your position that the 
shipments of cheeses are classified as other cheeses made from sheep’s milk, in original 
loaves and suitable for grating, in subheading 0406.90.50, Harmonized Tariff Schedule of 
the United States (HTSUS), with a 1992 and 1993 general free rate of duty. After consider- 
ation of your initial submission as well as your supplemental letters, we are of the opinion 
that NYRL 832164 no longer reflects the views of the Customs Service. The following rep- 
resents our position. 


Facts: 


The request for advice concerns nine consumption entries for Pecorino Romano Chees- 
es. The request made by Masson Cheese Corporation states that cheeses madein Italy from ° 
sheep’s milk in the form of loaves are cut into one inch cubes, and then vacuum packed in 18 
kilogram cryovac bags under high pressure (to protect the integrity of the cheeses and to 
retard the growth of mold). The cheeses are shipped to Holland and then imported into the 
United States. A further submission dated April 28, 1994, contained a certified statement 
from an employee of the importer that for the past six years all of the cubed Pecorino Roma- 
no Cheeses are grated and not sold in cubed form. 

As the result of a meeting with you on June 16, 1995, a further submission was received 
dated October 13, 1995, containing a letter from the shipper in Holland, stated November 
8, 1995, and a letter from the producer in Italy, dated September 28, 1995. They state that 
the cheeses involved were loaves aged over two years that were mixed with loaves that were 
aged just over eight months all of which were cut into one inch cubes for the 1992 and 1993 
shipments in accordance with NYRL 832164, dated December 5, 1988. 

The importer is of the opinion that the shipments of cheeses meet the requirements of 
NYRL 832164, which held that a mixture of whole loaves of Pecorino Romano cheeses. aged 
two years or more and whole loaves of Pecorino Romano cheeses aged eight months to 
twelve months, that are cut into one inch cubes, that are vacuum packed in cryovac bags, 
and that are imported for grating, were classified in subheading 0406.90.50, HTSUS (re- 
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designated as 0406.90.56 since 1995), as cheeses made from sheep’s milk, in original loaves 
and suitable for grating. The importer notes that the cheeses may become broken in trans- 
it. The shipper from Holland stated that it is “natural that the cubes from the aged cheese 
crumble because of the fact that the aged cheeses are very dry”. The Italian producer of the 
cheeses stated that “during the cutting process it is common for the aged cheese to crumble 
and thus almost impossible to fill bags with 18 Kilos of cubes exactly the same size and 
shape” 

A photograph purporting to be of a sample shipment depicts cheeses in blocks which ap- 
pear to be greater than one inch cubes packed in 18 kilogram bags. 

A Customs Laboratory Report at the Port of Los Angeles dated June 9, 1993, describes a 
sample shipment as “cheese varying from fine crumbs to large rectangular-shape pieces 
distributed uniformly throughout”. Based on the report, Port Officials concluded that al- 
though the pieces may be suitable for grating, the pieces were not of uniform sizes and can- 
not be reassembled into original loaves and thus the integrity of the loaves was not 
maintained. The entries were advanced for classification as other cheeses made from 
sheep’s milk not in original loaves, in subheading 0406.90.60, HTSUS (redesignated as 
0406.90.59 since 1995), with a 1992 and 1993 general rate of duty at 15 percent ad valorem. 
Subsequent to the request for internal advice, the entries were liquidated as advanced, pro- 
tests were filed, and the protests were placed in suspense status pending receipt of the deci- 
sion requested under the internal advice procedures. 

We conclude that in the present situation, it is a question of fact as to whether the im- 
ported cheeses as described were “in original loaves” in conformity with NYRL 832164. 
Customs examination of the shipments could not confirm that they constituted whole loa- 
ves. However, you have provided letters from the foreign shipper and the foreign processor 
stating that the shipments consisted of whole loaves that were cut to meet the require- 
ments of NYRL 832164. Based on this evidence, the pending protests should be allowed. 

However, we believe NRYL 832164 to be in error and have published a notice of our inten- 
tion to revoke it in accordance with 19 U.S.C. 1625. 

Issue: 

Whether the mixed loaves of aged cheeses described above cut into one inch cubes and 
packaged together meets the requirements of NYRL 832164. 

Whether the processing of cheeses as described in NYRL 832164 meets the classification 
requirements for “original loaves” of cheeses as that term is used in the HTSUS. 

Law and Analysis: 


BACKGROUND FOR NYRL 832164 


A Presidential Proclamation dated June 8, 1953, as reported in Treasury Decision 
53289, set a quota for certain types of cheeses, including Italian-type cheeses made from 
cow’s milk in original loaves. Although the quota is no longer in effect, other provisions in 
the former Tariff Schedules of the United States for cheeses in original loaves were carried 
over into HTSUS. Cheeses made from sheep’s milk are provided for in the 1998 HTSUS as 
follows: 

Subheading 0406.90.56, in original loaves and suitable for 

grating Free general rate 

Subheading 0406.90.57, Pecorino, in original loaves, not suitable . 

for grating Free general rate 

Subheading 0406.90.59, other, not in original loaves general rate of 
. 11.4 percent ad valorem 

Administrative rulings, presumedly to curtail an effort to avoid the license requirements 
for importation and the quota, followed the Proclamation and interpreted the meaning of 
the term “in original loaves” and the question of whether cheeses in the form of half-loaves, 
quarter-loaves, wedges, pieces, or similar portions of the original loaves constituted “in 
original loaves” as that term is used in the tariff. 

The leading administrative ruling concerning the term “in original loaves” is Customs 
Information Exchange (C.I.E.) 284/55, dated March 15, 1955, concerning cheeses made 
from cow’s milk. The ruling held that a loaf cut in half, the cut ends waxed, and shipped ina 
single crate, that a loaf cut into four portions, the cut ends waxed, with wooden partitions 
inserted between the cut parts and shipped in a single crate, and that loaves of 25 pounds 
with end portions of approximately 3 or 4 pounds that have been cut and the ends waxed, 
were “entireties” for tariff purposes and constituted as “cheese in original loaves”. 
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C.I.E 284/55 was followed by C.I.E. 1126/60 dated August 5, 1960, Treasury Decision 
55193(4), which held that a loaf of blue cheese cut into 24 equal parts of 4 ounces each re- 
taining the mass of the loaf and the whole is then wrapped in one large piece of foil, consti- 
tuted an original loaf. In a similar situation where the 24 equal parts of 4 ounces each were 
individually wrapped, it was held not to constitute an original loaf. (NYRL 841803, dated 
June 15, 1989, cited C.1.E. 1126/60, in denying classification as original loaves where the 
wedged parts were individually wrapped.) 

NYRL 832164, dated December 5, 1988, held that a mixture of whole loaves of different 
aged Pecorino Romano cheeses which were cleaned for mold growth, and cut into one inch 
cubes and packed in bags of approximately 18 kilograms, were in original loaves. However, 
it was presumed that the integrity, as in the prior rulings, of the whole loaves would be 
maintained. It now appears, both from a sampling of importations of such merchandise 
that the cutting, mixing, handling, and packaging of this product causes a breakdown inthe 
integrity of the one inch cubes so that the importations contain a significant amount of 
crumbs and pieces of cheese in non-uniform shapes and sizes. We are advised that it is natu- 
ral for cubes of aged cheeses to become broken up and crumble because aged cheeses are 
very dry. 

We conclude, that the mixture of loaves of different aged cheeses as described, that are 
cut in one inch cubes, do not retain the integrity of original loaves, and, even if the cubes 
were cut from original loaves, are not properly considered “in original loaves” for tariff 
classification purposes. Accordingly, the Customs Service is revoking NYRL 832164, dated 
December 5, 1988. 


Holdings: 

Ashipment of a mixture of different aged loaves of Pecorino Romano cheeses made from 
sheep’s milk, that have been cut in one inch cubes, and packaged together so that the integ- 
rity of the individual original loaves cannot be maintained, are classified as other cheeses 
from sheep’s milk, not in original loaves, in subheading 0406.90.59, HTSUS, with a 1998 
duty at the general rate 11.4 percent ad valorem. 

NYRL 832164, dated December 5, 1988, is revoked. 

JOHN DURANT, 
Director, 
Commercial Rulings Division, 
Office of Regulations and Rulings. 


PROPOSED MODIFICATION OF RULING LETTER RELATING 


TO TARIFF CLASSIFICATION OF PLASTIC LAWN 
ORNAMENTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to the tariff 
classification of plastic lawn ornaments. Customs invites comments on 
the correctness of the proposed modification. 


DATE: Comments must be received on or before April 3, 1998. 
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ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to and may be inspected at the U.S. Customs Service, Office of 
Regulations and Rulings, Attention: Commercial Rulings Division, 
1300 Pennsylvania Avenue, NW., Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: John G. Black, Senior 
Attorney, Commercial Rulings Division, (202) 927-1317. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to the tariff 
classification of plastic lawn ornaments. Customs invites comments on 
the correctness of the proposed modification. 

In New York Ruling Letter (NY) A87030, issued on September 18, 
1996, Customs ruled that eight styles of painted plastic birds were clas- 
sifiable in subheading 3926.40.0000, Harmonized Tariff Schedule of 
the United States Annotated (HTSUSA), the provision for “Other ar- 
ticles of plastics and articles of other materials of headings 3901 to 
3914: Statuettes and other ornamental articles.” NY A87030 is set forth 
in “Attachment A” to this document. 

This ruling was brought to Customs attention when the initial re- 
questor provided additional information, not available at the time of 
the initial request, stating that some of the same products are being sold 
as hunting decoys. Products that are marketed and sold as hunting de- 
coys and are principally used as such are not classified as lawn orna- 
ments, but in the provision for hunting decoys in heading 9507, 
HTSUSA. 

Customs intends to modify NY A87030 to reflect the proper classifica- 
tion of those products used as decoys, classifiable in heading 9507, 
HTSUSA. Before taking this action, we will give consideration to any 
written comments timely received. Proposed Headquarters Ruling Let- 
ter (HQ) 961335 is set forth as “Attachment B” to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: February 11, 1998 


MARVIN AMERNICK, 
(for John A. Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, September 18, 1996. 


CLA-2-39:RR:NC:TP:222 A87030 
Category: Classification 


Tariff No. 3926.40.0000 
Ms. SANDI SIEGEL 


MLE. Dey & Co., INC 
5007 S. Howell Avenue 
Milwaukee, WI 53207 


Re: The tariff classification of plastic lawn ornaments from Italy. 


DEAR MS. SIEGEL: 

In your letter received on August 18, 1996, on behalf of your client Carry-Lite Inc., you 
requested a tariff classification ruling. 

You have submitted a brochure depicting wildlife garden ornaments made of plastic. 
These wildlife ornaments are hand painted in realistic life size plastic reproduction. This 
product can be used on both land and water. Your pictorial brochure features various wild- 
life garden ornaments made of plastic such as: item #1750, Flamingo, item #591, Swan, 
item #5500, DXL Canada Goose, item #6752, Peregrin Falcon, item #6052, Great Horned 
Owl, item #590, Canada Goose, item #1500 Heron and item #9885, Pheasant. 

The applicable subheading for the plastic lawn ornaments will be 3926.40.00, Harmo- 
nized Tariff Schedule of the United States (HTS), which provides for other articles of plas- 
tics and articles of other materials of headings 3901 and 3914: statuettes and other 
ornamental articles. The rate of duty will be 5.3 percent ad valorem. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Specialist Alice Masterson at 212-466-5892. 

ROGER J. SILVESTRI, 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 


CLA-2 RR:CR:GC 961335 JGB 
Category: Classification 


“Tariff No. 9507.90.8000 
Ms. SANDI SIEGEL 


MLE. Dey & Co., INC. 
5007 S. Howell Avenue 
Milwaukee, WI 53207 


Re: Painted plastic birds used as lawn ornaments and hunting decoys; NY A87030 Modi- 
fied. 


DEaR MS. SIEGEL: 

This is in reference to New York Ruling Letter (NY) A87030 issued to you on September 
18, 1996, on behalf of Carry-Lite Inc. regarding the classification under the Harmonized 
TariffSchedule of the United States Annotated (HTSUSA) of plastic lawn ornaments from 
Italy. We have reviewed this ruling in light of the information provided in the letter sent by 
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your firm, dated November 21, 1996, and have determined that Customs erred in NY 
A87030 by classifying all of the articles as other articles of plastics in subheading 
3926.40.0000, HTSUSA. 

This letter is to inform you that the classifications of four Item numbers set forth in NY 
A87030 no longer reflect the view of Customs and that we intend to modify it in accordance 
with section 625(c)(1), Tariff Act of 1930, as amended, and section 177.9(d) of the Customs 
Regulations (19 CFR 177.9(d)). The following represents our position. 


Facts 


The initial ruling identified eight articles depicted in a submitted brochure which were 
said to be used as garden ornaments to simulate wildlife. These items included: item 
#1750, Flamingo; item #591, Swan; item #5500, DXL Canada Goose; item #6752, Per- 
egrin Falcon; item #6052, Great Horned Ow]; item #590, Canada Goose; item #1500, Her- 
on, and item #9885, Pheasant. We note that four of the items are also included in the 
Carry-Lite/Sport Plast Hunting Decoys catalog issued by your client, and that those ar- 
ticles appear to be designed and principally used as hunting decoys. As the letter from your 
firm indicates, those articles are as follows: item #6052, Great Horned Ow]; item #1500, 
Heron; item #590, Canada Goose and item #5500, DLX Canada Goose. 


Issue: 


Whether articles which by their design and construction appear to be principally used as 
hunting decoys, but which are also marketed and sold as lawn ornaments, are classified in 
heading 9507, HTSUSA, as decoy “birds” or as other articles of plastics in heading 3926, 
HTSUSA. 


Law and Analysis: 

Merchandise imported into the US. is classified under the HTSUSA. Tariff classification 
is governed by the principles set forth in the General Rules of Interpretation (GRIs) and, in 
the absence of special language or context which otherwise requires, by the Additional U.S. 
Rules of Interpretation. The GRIs and the Additional U.S. Rules of Interpretation are part 
of the HTSUSA and are to be considered statutory provisions of law for all purposes. 


GRI 1 requires that classification be determined first according to the terms of the head- 
ings of the tariff schedule and any relative section or chapter notes and, unless otherwise 
required, according to the remaining GRIs taken in their appropriate order. GRI6 requires 
that the classification of goods in the subheadings of headings shall be determined accord- 
ing to the terms of those subheadings, any related subheading notes and, mutatis mutan- 
dis, to the GRIs. 

Heading 9507 provides for “Fishing rods,* * *decoy ‘birds’ (other than those of heading 
9208 or 9705) and similar hunting or shooting equipment; parts and accessories thereof.” 
This heading by its terms is governed by use, that is, articles classified therein must be used 
for fishing, hunting, shooting, or as decoys. 

Use provisions are governed by the Additional U.S. Rule of Interpretation 1(a) which 
states that: “1. In the absence of special language or context which otherwise requires— 
(a) a tariff classification controlled by use (other than actual use) is to be determined in 
accordance with the use in the United States at, or immediately prior to, the date of im- 
portation, of goods of that class or kind, to which the imported goods belong, and the con- 
trolling use is the principal use.” Principal use is that use which exceeds any other single 
use of the article. 

Additional U.S. Rule 1(a) requires an analysis of the use-of the product to arrive at the 
correct classification. Any product may havea variety of usés, but the rules of tariff classifi- 
cation require that the product be classified according to that use that exceeds all other 
single uses of goods of that class or kind. With regard to the decoys/lawn ornaments in this 
case, the products appear to possess features that adapt them for use as hunting decoys, 
namely, non-glare paint, flat bottoms, leaded or weighted keel for stability and ballast, or 
hooks, a stake, hangers, chain and anchors, or other anchoring system to permit effective 
decoy use. These characteristics indicate that the products fit within a class of goods used 
as hunting decoys. Moreover, there appear to be no characteristics inconsistent with their 
use as decoys. 

Heading 3926 provides for “Other articles of plastics and articles of other materials of 
headings 3901 to 3914.” This provision could describe the product, ifthere were no heading 
for decoy “birds” and similar hunting or shooting equipment. However, this residual plas- 
tics provision cannot take precedence over a specific use provision. 
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Your client may be augmenting the sales of its decoys by advertising and selling them as 
realistic lawn ornaments and this use may be financially beneficial to him. However, at 
least four of the articles are, by their construction and characteristics, within the class of 
goods principally used as hunting decoys and must be classified accordingly. The other 
birds covered by NY A87030, namely, the Flamingo (#1750), the Swan (#591), the Peregrin 
Falcon (#6752), and the Pheasant (#9885) do not fall into the class of decoy birds, because 
such birds are not used as decoys. They remain classified in subheading 3926.40.0000, 
HTSUSA, as “Other articles of plastics and articles of other materials of headings 3901 to 
3914: Statuettes and other ornamental articles.” 

Holding: 


Item #5500, DXL Canada Goose; item #6052, Great Horned Owl; item #590, Canada 
Goose; and item #1500, Heron are classified in subheading 9507.90.8000, HTSUSA, the 
provision for “Fishing rods,* * * decoy ‘birds’(other than those of heading 9208 or 9705) 
and similar hunting or shooting equipment; parts and accessories thereof: Other: Other, 
including parts and accessories: Other, including parts and accessories” dutiable at the col- 
umn one general rate of 9 percent ad valorem. 

NY A87030 is modified accordingly. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


PROPOSED REVOCATION/MODIFICATION OF RULING 
LETTERS RELATING TO TARIFF CLASSIFICATION OF 
PLASTIC TENTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letters. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke two rulings and modify another 
pertaining to the tariff classification of plastic tents under the Harmo- 
nized Tariff Schedule of the United States (HTSUS). Comments are in- 
vited on the correctness of the proposed rulings. 


DATE: Comments must be received on or before April 3, 1998. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 


NW, Washington, D.C. 20229. Comments submitted may be inspected 
at the same address. 


FOR FURTHER INFORMATION CONTACT: Mary Beth McLough- 
lin, General Classification Branch (202) 927-2404. 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
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tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke two rulings and modify another 
pertaining to the tariff classification of plastic tents. Comments are in- 
vited on the correctness of the proposed rulings. 

New York Ruling Letter (NYRL) 813041 dated September 13, 1995 
classified among other things, a plastic inflatable tepee under subhead- 
ing 3926.90.9890, HTSUS, which provides for “Other articles of plas- 
tics and articles of other materials of headings 3901 to 3914: Other: 
Other.” In NYRL 884230 dated April 14, 1993, and Headquarters Rul- 
ing Letter (HRL) 959629 dated April 17, 1997, plastic tents, playhouses 
and slumber tents were also classifiable under subheading 
3926.90.9890, HTSUS. NYRLs 813041 and 884230 as well as HRL 
959629 are set forth as Attachments A, B and C, respectively, to this doc- 
ument. 

Customs has consistently classified articles identified as plastic tents 
in subheading 3926.90.9890, HTSUS, as other plastic articles. Howev- 
er, the scope of this subheading includes only those plastic articles 
which are not more specifically described in other headings of the chap- 
ter. The description of the inflatable tepee as well as the tents, play- 
houses and slumber tent of the above cited rulings, all indicate that the 
merchandise is not intended for camping or extended outdoor use. As 
such we are of the opinion that the plastic inflatable tepees, tents and 
playhouses and slumber tents of NYRLs 813041 and 884230 and HRL 
959629 are more specifically described by heading 3924, HTSUS, spe- 
cifically subheading 3924.90.5500, HTSUS, which provides for Table- 
ware, kitchen, or other household articles and toilet articles: Of 
plastics: Other: Other. Customs intends to modify NYRL 813041 and re- 
voke NYRL 884230 and HRL 959629 to reflect the proper classification 
of the plastic inflatable tepees, tents, playhouses and slumber tents un- 
der subheading 3924.90.5500. Before taking this action, consideration 
will be given to any written comments timely received. 

Proposed Headquarters Ruling Letters 961349, 961348, and 961060 
modifying NYRL 813041 and revoking NYRL 884230 and HRL 959629 
are set forth in Attachments D, E and F respectively, to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. - 


Dated: February 11, 1998. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 





U.S. CUSTOMS SERVICE 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY 
U.S. CusToMs SERVICE, 
New York, NY, September 13, 1996. 
CLA-2-95:S:N:N7:225 813041 
Category: Classification 
Tariff No. 9505.90.6090, 9503.90.0030, 
7117.90.7500, 6402.99.1880, 6217.10.9030, 


4202.22.1500, 3926.90.7500, and 3923.30.0090 
Ms. RITA MENNE 


FINGERHUT COMPANIES, INC 
4400 Baker Road S-228 
Minnetonka, MN 55343 


Re: The tariff classification ofa child’s Indian costume, plastic headband, toy bow and ar- 
rows with quiver, imitation jewelry, moccasins, textile headband, purse, an inflatable 
tepee and plastic canteen from China. 


DEAR Ms. MENNE 

In your letter dated July 25, 1995, received in this office on July 31, 1995, you requesteda 
tariff classification ruling. 

Thesubmitted sample is called an “Indian Playset” (Model FH999, product code KY298). 
Your letter indicates that you are a mail order company and will import the playset in a 
plain box for direct mailing to your customers. 

The “Indian Playset” consists of the following items: 


1) APVC vest and skirt made up of fabric of cellular plastics, combined with textile 
backing, where the textile is present merely for reinforcing purposes. The vest and 
skirt possess an Indian style design with fringed, unhemmed, edges. The outfit is flim- 
sily constructed and is not considered a well made garment of Chapters 61 or 62. 


2) A soft plastic headband with two colored feathers attached. 

3) A plastic bow, arrows and quiver. The arrows have suction cups attached to one 
end and the quiver has fringed edges. 

4) Imitation jewelry consists of a plastic beaded necklace, bracelet and clip-on ear- 
rings. The beads for the necklace and bracelet are threaded on an elasticized string. 

5) The moccasins, made of PVC material, are laced through two eyelets. The ends of 
both laces are knotted with a single plastic bead. 

6) Atextile headband, of woven man-made fabric, iscomposed ofa textile band (mea- 
suring 1 1/2 inches in width) joined by elastic and two colored feathers. 

7) The child’s PVC purse is composed of an exterior surface of vinyl with a textile 
lining. It has a drawstring closure that converts into a 10 inch strap which allows the 
item to be carried, worn on the shoulder or around the neck. 

8) An inflatable tepee serves as an enclosed area for a child to play in. One side of the 
tepee contains a rectangular opening for use as an entry way. The item measures 
approximately 4 feet in height. : 

9) The plastic canteen has a plastic strap which allows the item to be carried on the 
shoulder or around the neck. A strawis incorporated into the article through a special- 
ly designed cap. 

The Explanatory Notes for GRI 3 defines “goods put up in sets for retail sale”. Such 
goods: (a) consist of at least two different articles that are classifiable in different headings, 
(b) consist of products put up together to meet a particular need or carry out a specific ac- 
tivity, and (c) are put up in a manner suitable for sale directly to users without repacking. 

The components of the playful fail to constitute a set for Customs’ purposes. The constit- 
uent items appear to meet elements (a) and (c) above, but when put up together, do not meet 
a particular need or carry out a specific activity. Although designed with a similar motif, 
dressing up in an Indian style costume, using toy archery equipment and sitting inside a 
tent are totally different activities. The product is not considered a set for classification 
purposes and is separately classifiable. Your samples are being returned as requested. 

The applicable subheading for the PVC vest, skirt and plastic headband will be 
9505.90.6090, Harmonized Tariff Schedule of the United States (HTS), which provides for 
festive, carnival or other entertainment articles; parts and accessories thereof: other: oth- 
er: other. The rate of duty will be free. 
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The applicable subheading for the plastic bow, arrows and quiver will be 9503.90.0030, 
Harmonized Tariff Schedule of the United States (HTS), which provides for other toys (ex- 
cept models), not having a spring mechanism. The rate of duty will be free. 

The applicable subheading for the plastic necklace, bracelet and earrings will be 
7117.90.7500, Harmonized Tariff Schedule of the United States (HTS), which provides for 
imitation jewelry: other: other: valued over 20 cents per dozen pieces or parts: other: of 
plastics. The rate of duty will be free. 

The applicable subheading for the moccasins of PVC material, will be 6402.99.1880, Har- 
monized Tariff Schedule of the United States (HTS), which provides for other footwear 
with outer soles and uppers of rubber or plastic: other footwear: other: other: other * * * 
for children. The duty rate will be 6 percent ad valorem. 

The applicable subheading for the textile headband w/two colored feathers is classified 
under subheading 6217.10.9030, (HTS), which provides for other made up clothing acces- 
sories * * * accessories: of man-made fibers. The rate of duty will be 15.4 percent ad valo- 
rem. 

The textile headband falls within textile category designation 659. Based upon interna- 
tional textile trade agreements, products of China are subject to visa requirements and 
quota restraints. 

The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
renegotiations and changes, to obtain the most current information available, we suggest 
that you check, close to the time of shipment, the Status Report On Current Import Quotas 
(Restraint Levels), an internal issuance of the U.S. Customs Service, which is available for 
inspection at your local Customs office. 

The applicable subheading for the PVC purse will be 4202,22.1500, Harmonized Tariff 
Schedule of the United States (HTS), which provides for handbags, whether or not with 
shoulder strap, including those without handle, with outer surface of plastic. The rate of 
duty will be 19.6 percent ad valorem. 

The applicable subheading for the inflatable tepee will be 3926.90.7500, Harmonized 
Tariff Schedule of the United States Annotated, (HTS), which provides for: pneumatic 
mattresses and other inflatable articles, not elsewhere specified or included. The rate of 
duty will be 4.2 percent ad valorem. 

The applicable subheading for the plastic canteen will be 3923.30.0090, Harmonized 
Tariff Schedules of the United States (HTS), which provides for carboys, bottles, flasks and 
similar articles, other. The rate of duty will be 3 percent ad valorem. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 





U.S. CUSTOMS SERVICE 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
New York, NY, April 14, 1993. 
CLA-2-39:S:N:N6:221 884230 
Category: Classification 


Tariff No. 3926.90.9590 
Mr. MATTHEW C. MEADOWS 


WILLIAM H. MEapows, INC 

6050 McDonnell Boulevard 

Suites 13 & 14 

St. Louis, MO 63134-2000 

Re: The tariff classification of a tent from Taiwan. 


DEAR MR. MEADOWS: 

In.your letter dated March 22, 1993, on behalf of American Recreation Products, Inc., 
you requested a tariff classification ruling. 

The tent consists of a shell and a free standing frame, both composed of polyviny] chlo- 
ride. The tent is tunnel shaped and measures 46” in length by 33” in width by 33” in height. 
The tent does not have a floor and has aslit front opening that cannot be completely enclo- 
sed. You state that the tent is not designed for camping, but is meant for use as a toy. You 
believe that the tent should be classified in heading 9503, which provides for toys. However, 
Legal Note 1(a) of chapter 95 precludes classification of tents in chapter 95. 

Th applicable subheading for the tents will be 3926.90.9590, Harmonized Tariff Sched- 
ule of the United States (HTS), which provides for other articles of plastics. The rate of 
duty will be 5.3 percent ad valorem. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, April 17, 1997. 
CLA-2 TC:RR:FC 959629 MMC 
Category: Classification 


Tariff No. 3926.90.9890 
U.S. CusToMs 


Port DIRECTOR 
300 S. Ferry Street 
Terminal Island, CA 90731 


Re: Protest 2704-95-102357; Beauty & the Beast playhouse, G.I. Joe playhouse, Batman 
Slumber tent; Note 1(u) to Chapter 95; ENs 63.06; HRLs 089149, 950217, 087116, 
088644, 086969, 086867, 085269, 084745, 084128 and 086548. 

DEAR Port DIRECTOR: 

The following is our response to the application for further review of Protest 

2704-95-102357 concerning your actions in classifying and assessing duty on playhouses 

and slumber tents, under the Harmonized Tariff Schedule of the United States (HTS). Lit- 





42 CUSTOMS BULLETIN AND DECISIONS, VOL. 32, NO. 9, MARCH 4, 1998 


erature containing pictures of the subject articles were submitted for our review together 
with additional submissions dated August 26, September 16, and October 26, 1996. A meet- 
ing was held on January 23, 1997. Samples of a Batman and Buzz Light Year vehicle tent 
were submitted and discussed at the meeting. We note however, that the port report as well 
as the invoices indicate that such a tent was not part of the protested entries. Accordingly, 
its classification will not be addressed by this decision. 


Facts: 


Both the slumber and play tents consist of a 0.15 millimeter thick polyvinyl chloride 
shell, polyvinyl poles which measure 1.3 millimeters in diameter and polyethylene connec- 
tors. We note that the protestant indicates that newer versions of the tents contain a cord 
which connects the plastic poles. 

The playhouse tent’s frame creates the typical peak triangular tent frame except for the 
mid-section which is squared. Because of this squaring, the frame appears to be a “house” 
shape. When assembled the playhouse frame measures 44 inches high and creates a base 
which measures 44 inches long by 33 inches wide. The slumber tent poles assemble to form 
the typical tent frame except instead of peaking in a triangular form, they create an arch. 
When assembled, the slumber tent measures 33 inches high and has the same base mea- 
surements as the playhouse frame. 

Construction of both tents is completed by placing a viny] shell over the frame. All of the 
shells are roller printed with various children’s images and contain a slit opening on one 
end anda “window” on the other. Protestant notes that the shells do not providea floor, any 
mechanism by which any of its openings may be closed nor is there any mechanism to se- 
cure the frame and shell to the ground. Submitted literature indicates that “the play house 
slumber tent is not intended for camping usage or extended outdoor use.” 

The protestant entered the plastic playhouse and slumber tents in January of 1995, and 
was directed to classify them under subheading 3926.90.9890, HTS, which provides for 
“Other articles of plastics and articles of other materials of headings 3901 to 3914: Other: 
Other,” dutiable at the column one rate of 5.3 percent ad valorem. Protestant asserts that 
the playhouse and slumber tents are classifiable under subheading 9503.90.0030, HTS, as 
“Other toys; reduced-size (“scale”) models and similar recreational models, working or 
not; puzzles of all kinds; and accessories thereof: Other: Other toys (except models), not 


havingaspring mechanism,” free of duty under column one. Theentries were liquidated on 
April 28, 1995. A protest was timely filed on July 27, 1995. 


Issue: 


Whether the playhouse and slumber tents are considered plastic tents or toys for tariff 
purposes. 


Law and Analysis: 


Classification under the HTS is made in accordance with the General Rules of Inter- 
pretation (GRI). The systematic detail of the harmonized system is such that virtually all 
goods are classified by application of GRI 1, that is, according to the terms of the headings of 
the tariff schedule and any relative Section or Chapter Notes. In the event that the goods 
cannot be classified solely on the basis of GRI 1, and if the headings and legal notes do not 
otherwise require, the remaining GRI may then be applied. The Explanatory Notes (EN) to 
the Harmonized Commodity Description and Coding System, which represent the official 
interpretation ofthe tariff at the international level, facilitate classification underthe HTS 
by offering guidance in understanding the scope of the headings and GRIs. Heading 3926, 
HTS, provides for other plastic articles. Heading 9503, HTS, provides for other toys. 

Note 1(u) to Chapter 95, HTS, states that the chapter does not include “Racket strings, 
tents or other camping goods, or gloves (classified according to their constituent materi- 
al).” The general ENs for Chapter 95, HTS, state, in pertinent part, that, “Apart from the 
articles excluded in the following Explanatory Notes, this Chapter also excludes: * * * 
(c) Tents and camping goods (generally heading 63.06). * * *” Therefore, if the subject ar- 
ticles meet the tariff definition of “tent” they are excluded from classification as a toy. 

Heading 6306, HTS, provides for “Tarpaulins, Awnings and Sunblinds; Tents; Sails for 
Boats, Sailboards, or Landcraft; Camping Goods.” EN 63.06 defines the term “tent” as: 


* * * * * * * 


(4) Tents are shelters made of lightweight to fairly heavy fabrics of man-made fibres, 
cotton or blended textile materials, whether or not coated, covered or laminated, or of 
canvas. They usually have a single or double roof and sides or walls (single or double), 
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which permit the formation of an enclosure. The heading covers tents of various sizes 
and shapes, e.g., marquees and tents for military, camping (including backpack tents), 
circus, beach use. They are classified in this heading, whether or not they are present- 
ed complete with their tent poles, tent pegs, guy ropes or other accessories. 
Caravan “awnings” (sometimes known as caravan annexes) which are tent-like struc- 
tures are also regarded as tents. They are generally made of man-made fibre fabrics or 
of fairly thick canvas. They consist of three walls and a roof and are designed to aug- 
ment the living space provided by a caravan. 
The heading excludes umbrella tents of heading 66.01 


(5) Camping goods. This group includes canvas buckets, water bags, wash basins; 
ground-sheets; pneumatic mattresses, pillows and cushions (other than those of head- 
ing 40.16); hammocks (other than those of heading 56.08). 


* * * * * * 


In Headquarters Ruling Letter (HRL) 089149 dated July 30, 1991, we held that a play tent 
was classifiable under subheading 6303.22.9030, HTS, as a tent because the definition of 
“tent” set forth in the ENs was broad enough to cover many types of tents, including play 
tents. See HRL 950217 dated December 19, 1991, affirming HRL 089149. See also: HRLs 
087116 dated July 17, 1990; 088644 dated June 13, 1991; 086969 dated April 27, 1990; 
086867 dated April 26, 1990; 085269 dated April 13, 1990; and 084745 dated September 15, 
1989, all indicating that play and slumber tents met the EN definition of “tents” and there- 
fore were excluded from classification as toys. Like the aforecited rulings, the present play 
and slumber tents fall within the EN description of “tent” and are therefore according to 
Note 1(u) to Chapter 95, HTS, excluded from classification as a toy. 

Protestant asserts that the language of Note 1(u) to Chapter 95, HTS, which states in 
pertinent part, “* * * this Chapter also excludes: * * * (c) Tents and camping goods (gener- 
ally heading 63.06) * * *,” indicates that the “tents” excluded from Chapter 95, HTS, are 
limited to those with a textile constituent material. We disagree. Because the language of 
the parenthetical reference begins with the word generally, we do not find persuasive any 
argument which suggests the extremely narrow intent to exclude only textile tents from 
Chapter 95. Having consulted the ENs, and construing the tariff as a whole, Note 1(u) to 
Chapter 95, HTS, is not limited in scope to textile tents and thus may exclude tents made of 
a variety of materials. See HRL 084128 dated July 14, 1989, which indicates that the EN 
63.06 definition of tent is very broad and includes a wide variety of structures. Such struc- 
tures include screen houses and dining canopies, but they must be classified according to 
their constituent material. See also, HRL 086548 dated April 12, 1990, indicating a car 
shelter met the definition of “tent” and was classifiable according to its constituent materi- 
al. 

According to Protestant, The Lexicon Webster Dictionary, defines “tent” as “a portable 
shelter consisting of some flexible covering, such as skins, matting or canvas, stretched and 
sustained by poles.” Protestant has suggested that EN 63.06 as well as dictionary defini- 
tions of the term “tent” indicate that a tent’s constituent material must be “sturdy.” How- 
ever, there is no reference to sturdiness in either the EN, or protestant cited definition. 
Rather, the definitions, in particular the dictionary definition, seem to indicate that flexi- 
bility and the ability of a material to stretch are the necessary qualities of a tent’s 
constituent material. As the subject articles are vinyl, which is both stretchy and flexible, 
its constituent material does not exclude its classification as a tent. 

Protestant suggests that the playhouses’ and slumber tents’ lack of various structural 
features including a floor, any mechanism by which any ofits openings may be closed or any 
mechanism to secure the frame and shell to the ground prevent the articles’ classification 
as tents. Customs has repeatedly held that the presence or absence of such structural fea- 
tures does not separate playhouses and slumber tents from the class or kind of articles 
known as tents. See HRLs 089149, 950217, 087116, 088644, 086969, 086867, 085269 and 
084745. Additionally, protestant asserts that the subject articles are not “tents” because 
they fail to provide “shelter.” We disagree. In HRL 088644 we indicated that a tent merely 
needs to be capable of providing shelter. Submitted literature states that “the play house/ 
slumber tent is not intended for camping usage or extended outdoor use.” This indicates 
that the playhouses and slumber tents are capable of short term outdoor use. The instant 
tents are as capable of protecting their occupants from the sun, a rain shower, and even 
light winds, as are the many other exemplars of the Explanatory Notes. Therefore, the sub- 
ject tents provide the adequae amount of “shelter” for them intended purpose. 
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In conclusion, protestant suggests that the playhouses and slumber tents are classifiable 
as a toy because they are designed and manufactured to recreate for young persons a realis- 
tic play situation and can be purchased in toy stores. Not every article which provides 
amusement or “play situations” to children is considered a toy for classification purposes. 
Note 1 to Chapter 95, HTS, lists several articles which might be considered toys, but which 
are excluded from Chapter 95, HTS. Children’s tents are an example. If the Chapter Note 
did not instruct Customs to exclude “tents,” each case would have to be judged against the 
parameters for classification of “toys” as well as “tents.” Instead, note 1(u) relieves us of 
that dilemma. Finally, we note that Customs classifies merchandise in the condition in 
which it is imported. How and where an article is sold is an ancillary consideration. The 
subject articles meet the definition of tent and therefore are, pursuant to Note 1(u) to 
Chapter 95, HTS, excluded from classification in Chapter 95; regardless of their claimed 


use 
Holding 

The protest should be DENIED. The subject playhouse and slumber tents are classifi- 
able under subheading 3926.90.9890, HTS, which provides for “Other articles of plastics 
and articles of other materials of headings 3901 to 3914: Other: Other” and has a 1995 col- 
umn one duty rate of 5.3 percent ad valorem. 

In accordance with section 3A(11)(b) of Customs Directive 099 3550-065, dated August 
4, 1993, Subject: Revised Protest Directive, this decision should be mailed by your office to 
the Protestant no later than 60 days from the date of this letter. Any reliquidation of the 
entry in accordance with this decision must be accomplished prior to the mailing of the de- 
cision. Sixty days from the date of this decision, the Office of Regulations and Rulings will 
take steps to make the decision available to Customs personnel via the Customs Rulings 
Module in ACS and to the public via the Diskette Subscription Service, Freedom of Infor- 
mation Act and other public access channels. 


JOHN DURANT, 
Director, 
Tariff Classification Appeals Division. 


[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:GC 961349 MMC 
Category: Classification 


Tariff No. 3924.90.5500 
Ms. RITA MENNE 


FINGERHUT COMPANIES, INC 
4400 Baker Road S-228 
Minnetonka, MN 55343 


Re: NYRL 813041 modified; plastic inflatable tepees. 


DEAR Ms. MENNE 

On September 13, 1995, New York Ruling Letter (NYRL) 813041 dated September 13, 
1995, was issued to you classifying among other things, a plasticinflatable tepee under sub- 
heading 3926.90.7500, Harmonized Tariff Schedule of the United States (HTSUS), which 
provides for “Other articles of plastics and articles of other materials of headings 3901 to 
3914: Other: Other.” While classification of the other articles remains the same, upon fur- 
ther examination, we are of the opinion that the tepees are properly classified in subhead- 
ing 3924.90.5500, HTSUS, which provides for “Tableware, kitchenware, other household 
articles and toilet articles, of plastics: Other: Other.” 


Facts: 


The subject merchandise is described as a 4 foot high inflatable tepee. One side of the 
tepee contains a rectangular opening for use as an entry way. The tepee is one of many ar- 
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ticles submitted as part of a sample identified as an “Indian Playset” —(Model FH99, prod- 
uct code KY298). 


Issue: 

Whether the inflatable tepee is classifiable as household plastic articles or other plastic 
articles. 
Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRIs). The systematic detail of the Harmonized System is such that virtually all 
goodsare classified by application of GRI 1, that is, according to the terms of the headings of 
the tariff schedule and any relative Section or Chapter Notes. In the event that the goods 
cannot be classified solely on the basis of GRI 1, and if the headings and legal notes do not 
otherwise require, the remaining GRIs may then be applied. 

Heading 3924, HTSUS, provides for “Tableware, kitchenware, other household articles 
and toilet articles, of plastics.” Heading 3926, HTSUS, provides for “Other articles of plas- 
tics and articles of other materials of headings 3901 to 3914.” In understanding the lan- 
guage of the HTSUS, the Explanatory Notes (ENs) of the Harmonized Commodity 
Description and Coding System may be utilized. The ENs, although not dispositive, or le- 
gally binding, provide acommentary on the scope of each heading, and are generally indica- 
tive of the proper interpretation of the HTSUS. See, T.D. 89-90, 54 Fed. Reg. 35127, 35128 
(August 23, 1989). 

EN 39.24, states, in pertinent part, that: 

This heading covers the following articles of plastics: 
(A) ** * 
(C) Other household articles such as ash trays, hot water bottles, matchbox 
holders, dustbins, buckets, watering cans, luncheon boxes, curtains, drapes, table 
covers and fitted furniture dust-covers (slipovers). * * * 

EN 39.26, states, in pertinent part, that: 

This heading covers articles, not elsewhere specified or included, of plastics * * * 
They include: 

(1) Articles of apparel and clothing accessories (other than toys) made by sew- 

ing or sealing sheets of plastics, e.g., aprons, belts, babies’ bibs, raincoats, etc. De- 


tachable plastic hoods remain classified in this heading if presented with the 
plastic raincoats to which they belong. 

(2) Fittings for furniture, coachwork or the like. 

(3) Statuettes and other ornamental articles. 

(4) Dust-sheets, protective bags, awnings, file-covers, document-jackets, book 
covers and reading jackets, and similar protective goods made by sewing or glue- 
ing together sheets of plastics. 

(5) Paperweights, paper-knives, blotting-pads, pen-rests, bookmarks, etc. 

(6) Screws, bolts, washers and similar fittings of general use. 

(7) Transmission, conveyor or elevator belts, endless, or cut to length and 
joined end to end, or fitted with fasteners. * * * 

(8) Ion-exchange columns filled with polymers of heading 39.14. 

(9) Plastic containers filled with carboxymethy] cellulose (used as ice-bags). 

(10) Tool boxes or cases, not specially shaped or internally fitted to contain par- 
ticular tools with or without their accessories (see the Explanatory Note to head- 
ing 42.02). 

(11) Various other articles such as fasteners for handbags, corners for suit- 
cases, suspension hooks, protective cups and glides for placing under furniture, 
handles (of tools, knives, forks, etc.), beads, watch “‘glasses,” figures and letters, 
luggage label-holders. 


Inasmuch as headings 3924 and 3926 describe the plastic inflatable tepees, they cannot be 
classified according to GRI 1. 

When goods cannot be classified by applying GRI 1, and if the headings and legal notes do 
not otherwise require, the remaining GRI’s are applied. GRI 3 states, in pertinent part, 
that when * * * goods are, prima facie, classifiable under two or more headings, classifica- 
tion shall be effected as follows: 


(a) The heading which provides the most specific description shall be preferred to 
headings providing a more general description. 


Based on the descriptions provided in the ENs, Customs is of the opinion that heading 
3924, HTSUS, more specifically describes these articles. The plastic inflatable tepees are of 
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the class or kind of articles which will be used in and around the home as would furniture 
covers or watering cans. Therefore, the inflatable tepees are classifiable under heading 
3924, specifically subheading 3924.90.5500, HTSUS, which provides for “Tableware, 
kitchenware, other household articles and toilet articles, of plastics: Other: Other.” 


Holding: 


The plastic inflatable tepees are classifiable under subheading 3924.90.5500, HTSUS, 
which provides for “Tableware, kitchenware, other household articles and toilet articles, of 
plastics: Other: Other.” 

NYRL 813041 is modified. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT E] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:GC 961348 MMC 
Category: Classification 


Tariff No. 3924.90.5500 
Mr. MaTTHEW C. MEADOWS 


WILLIAM H. MEapows, INC 
6050 McDonnell Boulevard 
Suites 13 & 14 

St. Louis, MO 63134-2000 


Re: NYRL 884230 revoked; plastic tunnel tent. 


DEAR MR. MEADOWS: 

On April 14, 1993, New York Ruling Letter (NYRL) 884230 was issued to you classifying 
aplastic tunnel tent under subheading 3926.90.9590, of the Harmonized Tariff Schedule of 
the United States (HTSUS), which provides for “Other articles of plastics and articles of 
other materials of headings 3901 to 3914: Other: Other; Other.”. Upon further examina- 
tion, we are of the opinion that these tents are properly classified under subheading 
3924.90.5500, HTSUS, which provides for “Tableware, kitchenware, other household ar- 
ticles and toilet articles, of plastics: Other: Other.” 


Facts: 


The article consisted of atunnel-shaped polyviny] chloride shell and free standing frame. 
It measured 45 inches long, 33 inches wide and 33 inches high, had no floor and a slit front 
opening. 


Issue: 


Whether the tunnel tent is classifiable as a household plastic article or other plastic ar- 
ticle. 


Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRIs). The systematic detail of the Harmonized System is such that virtually all 
goods are classified by application of GRI 1, that is, according to the terms of the headings of 
the tariff schedule and any relative Section or Chapter Notes. In the event that the goods 
cannot be classified solely on the basis of GRI 1, and if the headings and legal notes do not 
otherwise require, the remaining GRIs may then be applied. 

Heading 3924, HTSUS, provides for “Tableware, kitchenware, other household articles 
and toilet articles, of plastics.” Heading 3926, HTSUS, provides for “Other articles of plas- 
tics and articles of other materials of headings 3901 to 3914.”In understanding the lan- 
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guage of the HTSUS, the Explanatory Notes (ENs) of the Harmonized Commodity 
Description and Coding System may be utilized. The ENs, although not dispositive, or le- 
gally binding, provide acommentary on the scope of each heading, and are generally indica- 
tive of the proper interpretation of the HTSUS. See, T.D. 89-90, 54 Fed. Reg. 35127, 35128 
(August 23, 1989). 

EN 39.24, states, in pertinent part, that: 


This heading covers the following articles of plastics: 

(A) ** * 

(C) Other household articles such as ash trays, hot water bottles, matchbox 
holders, dustbins, buckets, watering cans, luncheon boxes, curtains, drapes, table 
covers and fitted furniture dust-covers (slipovers). * * * 

EN 39.26, states, in pertinent part, that: 


This heading covers articles, not elsewhere specified or included, of plastics * * * 
They include: 

(1) Articles of apparel and clothing accessories (other than toys) made by sew- 
ing or sealing sheets of plastics, e.g., aprons, belts, babies’ bibs, raincoats, etc. De- 
tachable plastic hoods remain classified in this heading if presented with the 
plastic raincoats to which they belong. 

(2) Fittings for furniture, coachwork or the like. 

(3) Statuettes and other ornamental articles. 

(4) Dust-sheets, protective bags, awnings, file-covers, document-jackets, book 
covers and reading jackets, and similar protective goods made by sewing or glue- 
ing together sheets of plastics. 

(5) Paperweights, paper-knives, blotting-pads, pen-rests, bookmarks, etc. 

(6) Screws, bolts, washers and similar fittings of general use. 

(7) Transmission, conveyor or elevator belts, endless, or cut to length and 
joined end to end, or fitted with fasteners. * * * 

(8) Ion-exchange columns filled with polymers of heading 39.14. 

(9) Plastic containers filled with carboxymethy] cellulose (used as ice-bags). 

(10) Tool boxes or cases, not specially shaped or internally fitted to contain par- 
ticular tools with or without their accessories (see the Explanatory Note to head- 
ing 42.02). 

(11) Various other articles such as fasteners for handbags, corners for suit- 
cases, suspension hooks, protective cups and glides for placing under furniture, 
handles (of tools, knives, forks, etc.), beads, watch “glasses”, figures and letters, 
luggage label-holders. 

Inasmuch as headings 3924 and 3926 both describe the tunnel tent, it cannot be classified 
according to GRI 1. When goods cannot be classified by applying GRI 1, and if the headings 
and legal notes do not otherwise require, the remaining GRI’s are applied. GRI 3 states, in 
pertinent part, that when * * * goods are, prima facie, classifiable under two or more head- 
ings, classification shall be effected as follows: 


(a) The heading which provides the most specific description shall be preferred to 
headings providing a more general description. 


Based on the descriptions provided in the ENs, Customs is of the opinion that heading 
3924, HTSUS, more specifically describes this article. The tunnel tent is of the class or kind 
of articles which will be used in and around the home as would furniture covers or watering 
cans. Therefore, it is classifiable under heading 3924, specifically subheading 
3924.90.5500, HTSUS, which provides for “Tableware, kitchenware, other household ar- 
ticles and toilet articles, of plastics: Other: Other.” 


Holding: 


The plastic tunnel tent is classifiable under subheading 3924.90.5500, HTSUS, which 
provides for “Tableware, kitchenware, other household articles and toilet articles, of plas- 
tics: Other: Other.” NYRL 884230 is revoked. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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[ATTACHMENT F] 
DEPARTMENT OF THE TREASURY 
US. Customs SERVICE 
Washington, DC. 
CLA-2 RR:CR:GC 961060 MMC 

Category: Classification 
Tariff No. 3924.90.5500 

PAUL S. ANDERSON, ESQ 

SONNENBERG & ANDERSON 

200 S. Wacker Drive, 33rd 


Chicago, IL 60606 


Re: HRL 959629 revoked; plastic playhouses and slumber tents. 


DEAR MR. ANDERSON 

On April 17, 1997, Headquarters Ruling Letter (HRL) 959629 was issued to the Customs 
Port Director, Terminal Island, California, concerning protested entries of plastic play- 
houses and slumber tents imported by your client, ERO Industries, Inc. In HRL959629 the 
subject plastic playhouses and slumber tents were classifiable under subheading 
3926.90.9890, of the Harmonized Tariff Schedule of the United States (HTSUS), which 
provides for “[o]ther articles of plastics and articles of other materials of headings 3901 to 
3914: Other: Other; Other.” Upon further examination, we are of the opinion that these 
playhouses and slumber tents are properly classified in subheading 3924.90.5500, HTSUS, 
which provides for “Tableware, kitchenware, other household articles and toilet articles, of 
plastics: Other: Other.” 


Facts: 


Th 


he slumber and play tents consist of a 0.15 millimeter thick polyvinyl! chloride shell, 
polyvinyl poles which measure 1.3 millimeters in diameter and polyethylene connectors. 
The protestant indicated that newer versions of the tents contain a cord which connects 
the plastic poles 

The playhouse tent’s frame creates the typical peak triangular tent frame except for the 
mid-section which is squared. Because of this squaring, the frame appears to be a “house” 
shape. When assembled, the playhouse frame measures 44 inches high and creates a base 
which measures 44 inches long by 33 inches wide. The slumber tent poles assemble to form 
the typical tent frame except instead of peaking in a triangular form, they create an arch. 
When assembled, the slumber tent measures 33 inches high and has the same base mea- 
surements as the playhouse frame. 

Construction of both tents is completed by placing a viny] shell over the frame. All of the 
shells are roller printed with various children’s images and contain a slit opening on one 
end anda “window” on theother. Protestant noted that the shells do not provide a floor, any 
mechanism by which any of its openings may be closed nor is there any mechanism to se- 
cure the frame and shell to the ground. Submitted literature indicates that “the play house 
slumber tent is not intended for camping usage or extended outdoor use.” 


Issue: 


Whether the playhouses and slumber tents are classifiable as household plastic articles 
or other plastic articles. 


Law and Analysis: . 

Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRIs). The systematic detail of the Harmonized System is such that virtually all 
goods are classified by application of GRI 1, that is, according to the terms of the headings of 
the tariff schedule and any relative Section or Chapter Notes. In the event that the goods 
cannot be classified solely on the basis of GRI 1, and if the headings and legal notes do not 
otherwise require, the remaining GRIs may then be applied. 

Heading 3924, HTSUS, provides for “Tableware, kitchenware, other household articles 
and toilet articles, of plastics.” Heading 3926, HTSUS, provides for “Other articles of plas- 
tics and articles of other materials of headings 3901 to 3914.” In understanding the lan- 
guage of the HTSUS, the Explanatory Notes (ENs) of the Harmonized Commodity 
Description and Coding System may be utilized. The ENs, although not dispositive, or le- 
gally binding, provide acommentary on the scope of each heading, and are generally indica- 
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tive of the proper interpretation of the HTSUS. See, T.D. 89-90, 54 Fed. Reg. 3! 
(August 23, 1989) 
EN 39.24, states, in pertinent part, that: 


This heading covers the following articles of plastics 

(A) 

(C) Other household articles such as ash trays, hot water bottles, matchbox 
holders, dustbins, buckets, watering cans, luncheon boxes, curtains, drapes, table 
covers and fitted furniture dust-covers (slipovers). * * * 

EN 39.26, states, in pertinent part, that: 


rhis heading covers articles, not elsewhere specified or included, of plastics * 
They include: 

(1) Articles of apparel and clothing accessories (other than toys) made by sew- 

ing or sealing sheets of plastics, e.g., aprons, belts, babies’ bibs, raincoats, etc. De- 
tachable plastic hoods remain classified in this heading if presented with the 
plastic raincoats to which they belong. 

(2) Fittings for furniture, coachwork or the like 

(3) Statuettes and other ornamental articles. 

(4) Dust-sheets, protective bags, awnings, file-covers, document- jackets, book 
covers and reading jackets, and similar protective goods made by sewing or glue- 
ing together sheets of plastics. 

(5) Paperweights, paper-knives, blotting-pads, pen-rests, bookmarks, etc. 

(6) Screws, bolts, washers and similar fittings of general use. 

(7) Transmission, conveyor or elevator belts, endless, or cut to length and 
joined end to end, or fitted with fasteners. * * * 

(8) Ion-exchange columns filled with polymers of heading 39.14. 

(9) Plastic containers filled with carboxymethy] cellulose (used as ice-bags). 

(10) Tool boxes or cases, not specially shaped or internally fitted to contain par- 
ticular tools with or without their accessories (see the Explanatory Note to head- 
ing 42.02). 

(11) Various other articles such as fasteners for handbags, corners for suit- 
cases, suspension hooks, espa cups and glides for placing under furniture, 
handles (of tools, knives, forks, etc.), beads, w atch ‘ ‘glasses”, figures and letters, 
luggage label-holders. 


Inasmuch as headings 3924 and 3926 both describe the plastic playhouses and slumber 
tents, they cannot be classified according to GRI 1. When goods cannot be classified by ap- 
plying GRI 1, and if the headings and legal notes do not otherwise require, the remaining 
GRI’s are applied. GRI 3 states, in pertinent part, that when * * * goods are, prima facie, 
classifiable under two or more headings, classification shall be effected as follows: 


(a) The heading which provides the most specific description shall be preferred to 
headings providing a more general description. 


Based on the descriptions provided in the ENs, Customs is of the opinion that heading 
3924, HTSUS, more specifically describes these articles. The playhouses and slumber tents 
are of the class or kind of articles which will be used in and around the home as would furni- 
ture covers or watering cans. Therefore, the playhouses and slumber tents are classifiable 
under heading 3924, specifically subheading 3924.90.5500, HTSUS, which provides for 
“Tableware, kitchenware, other household articles and toilet articles, of plastics: Other: 
Other.” 


Holding: 


The playhouses and slumber tents are classifiable under subheading 3924.90.5500, 
HTSUS, which provides for “Tableware, kitchenware, other household articles and toilet 
articles, of plastics: Other: Other.” 

HRL 959629 is revoked. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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OPINION 


RESTANI, Judge: This matter is before the court after a hearing on 
plaintiff Hylsa, S.A. de C.V.’s motion for preliminary injunction to enjoin 
the United States Department of Commerce (“Commerce”) from con- 
ducting an anticircumvention inquiry to determine whether imports of 
line pipe and dual certified pipe from Mexico are circumventing the anti- 
dumping duty order on certain welded non-alloy carbon steel pipe from 
Mexico. At the request of all parties no further proceedings will be had in 
this matter and the court will enter final judgment. There are no factual 
issues to be decided except those that relate to jurisdiction, which, of 
necessity, were addressed at the preliminary injunction hearing. The le- 
gal issues have been thoroughly briefed. Commerce and defendant-in- 
tervenors, Wheatland Tube Company and Allied Tube & Conduit 
Corporation, seek dismissal of this action on the basis of lack of jurisdic- 
tion. They also seek judgment on the merits. Plaintiff and plaintiff-in- 
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tervenors, Tuberia Nacional S.A. de C.V. (“Tuna”) and Acerotex 
International (collectively “plaintiffs”), a pipe producer and an import- 
er, respectively, seek to permanently enjoin Commerce from conducting 
the anticircumvention investigation, including any suspension of liqui- 
dation of line and dual certified pipe entries. 


BACKGROUND 


The factual background of this action is addressed in large part in Hyl- 
sa, S.A. de C.V. v. United States, 960 F. Supp. 320 (Ct. Int’] Trade 1997), 
appeal docketed, No. 97-1270 (Fed. Cir. Apr. 17, 1997) [hereinafter 
“Hylsa I”). Hylsa I dismissed for lack of jurisdiction Mexican producer 
Hylsa’s action seeking to enjoin an investigation of oil pipeline goods to 
determine whether they should be included within the scope of the anti- 
dumping duty order on standard pipe products, pursuant to the anticir- 
cumvention provisions of the unfair trade laws, specifically 19 U.S.C. 
§ 1677j(c) (1994). Id. at 325. The facts which existed prior to that deci- 
sion will not be fully set forth again here.! Since that time Commerce has 
preceded with its investigation and issued a preliminary determination 
that the scope of the antidumping duty order should be enlarged to cover 
line and dual certified pipe unless accompanied by an end-use pipe certi- 
fication that demonstrates that the entries are not used in place of stan- 
dard pipe. Certain Circular Welded Non-Alloy Steel Pipe From Mexico; 
Affirmative Preliminary Determination of Circumvention of Antidump- 
ing Duty Order (Dec. 19, 1997), at 24, 27-28, Pl.’s Br., Ex. 3. 

The affirmative preliminary determination resulted in a suspension 
of liquidation, as required by 19 U.S.C. § 1673b and 19 C.FR. § 353.29()). 
Id. at 28. Although the duty rates are low, suspension means that the 
potential for duties is now unlimited and importers may be subjected to 
increased duties in the future on any entry for which liquidation is sus- 
pended. 

There has been another development since the time of Hylsa I. Be- 
cause the Commerce Department declined to perform a scope investiga- 
tion under the anticircumvention laws of exports from Korea, Mexico 
and Brazil and reached a final scope determination? that excluded line 
or dual certified pipe, domestic producer Wheatland Tube Company, a 
defendant-intervenor here, challenged that decision. In the course of 
Wheatland’s action, the action as to Mexican imports was terminated 
because Wheatland did not follow the steps necessary to obtain jurisdic- 
tion in this court over them. While the action was pending Commerce 
also changed its mind and decided it wished to do the anticircumvention 


1A brief summary of the facts follows. In 1992, Commerce published antidumping duty orders covering standard 
pipe from Brazil, Korea, Mexico and Venezuela. Hylsa I, 973 F. Supp. at 321 (citing 57 Fed. Reg. 49,453). On April 23, 
1993, Wheatland Tube Company and other domestic producers filed petitions with Commerce claiming that exports 
from Korea, Mexico and Brazil of certain line pipe and dual certified pipe were circumventing the antidumping duty 
orders on standard pipe. Initially, Commerce did not initiate a scope inquiry under anticircumvention provisions but 
instead initiated an ordinary scope inquiry pursuant to 19 C.FR. § 353.29(i). On January 10, 1997, Commerce initiated 
an anticircumvention inquiry as to pipe from Mexico which led to the court’s decision in Hylsa J. At that time, Com- 
merce indicated that it would not initiate a similar inquiry with respect to pipe imports from Brazil and Korea. 


2 See Certain Circular Welded Non-Alloy Steel Pipe from Brazil, The Republic of Korea, Mexico and Venezuela, 61 
Fed. Reg. 11,608 (Dep’t Commerce 1996) [hereinafter “Final Scope Determination”). 
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inquiry. This factual background is set forth in detail in Wheatland Tube 
Co. v. United States, 973 F. Supp. 149 (Ct. Int’! Trade 1997), appeal dock- 
eted, Nos. 98-1102, 98-1103 (Fed. Cir. Dec. 1, 1997) (The United States 
has since dismissed its appeal (98-1103), but that of Wheatland contin- 
ues.). In Wheatland Tube, which covers Korean, Brazilian and Venezue- 
lan pipe, id. at 151, and was decided after Hylsa I, the court determined 
that Commerce’s final scope determination, which included the decision 
not to proceed under the anticircumvention laws, was not in error and 
sustained it. Id. at 164. Thus, no anticircumvention proceeding took 
place as to pipe with other than Mexican origin. Line and dual certified 
pipe from Korea, Brazil and Venezuela continues to be imported without 
any antidumping duty potential. 

In the action now before the court, the court has temporarily re- 
strained Commerce from suspending liquidation of entries of line and 
dual certified pipe from Mexico, and all pipe imports, from whatever 
source, are on an equal footing. 


JURISDICTION 


Although defendants have argued that this case may not go forward 
because the Hylsa I appeal divested this court of jurisdiction, this does 
not appear to be the case. It is true that very similar jurisdictional issues 
were explored at length at the Hylsa I hearing; Hylsa I, however, is a dif- 
ferent action based on different facts. The court of appeals does not have 
before it the preliminary determination which underlies this action. Al- 
though the same remedy was sought, i.e. injunction of the Commerce 
proceedings, the parties have produced no case which indicates that 
seeking the same remedy, by itself, makes the cases the same for pur- 
poses of divesting the court of jurisdiction. In fact, this argument has not 
been seriously pressed since the first hearing on continuation of the 
temporary restraining order. While the court is, of course, reluctant to 
take action which may cause the parties to dismiss an appeal and thus 
perhaps intrude indirectly into the process of another court, resolution 
of Hylsa I in the appellate court will not necessarily resolve the issue 
raised here. It would also appear improper not to consider new allega- 
tions of irreparable harm just because another case based on a lesser 
harm is pending on appeal. 

The real issue is the more ordinary one of whether this court has juris- 
diction pursuant to 28 U.S.C. § 1581(i) when eventually review could be 
had at the conclusion of administrative proceedings, either in this court 
under 28 U.S.C. § 1581(c) or before a binational panel. The longstanding 
accepted answer is “yes,” if the § 1581(c) remedy would be manifestly 
inadequate. Miller & Co. v. United States, 824 F.2d 961, 963 (Fed. Cir. 
1987). 

The Mexican producers and importers have produced evidence that 
the suspension of liquidation will cause them serious economic harm. 
Hylsa produced evidence that during the last suspension, when duty 
rates were also low or nonexistent, it lost large sums of money because of 
the uncertainties caused by suspension. See Trevirio Aff. (Jan. 9, 1998), 
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at 2, Pl.’s Supp. Br., Ex. 3.2 TUNA, another Mexican producer, and Acer- 
otex International, an importer, produced evidence of drastic economic 
harm. Acerotex produced evidence of the potential for complete failure, 
Testimony of Raymond Davila at hearing on 1/29/98, and TUNA pro- 
duced evidence of economic loss resulting from the need to terminate its 
limited line pipe business, for which capital and other investments have 
been made, Testimony Fabricio Bernal at hearing on 1/29/98. Further- 
more, the claims of dire consequences have credibility as it is clear that 
the Mexican imports are not competing on an even playing field. Only 
they are subject to the suspension because of the procedural quirk which 
ended the Wheatland Tube appeal as to them. Furthermore, all plain- 
tiffs produced evidence that they will not be able to obtain end-use certi- 
fications because of multi-layered distribution channels (i.e. end use is 
not known at the time of importation) and the ability of buyers to obtain 
Korean or domestic line pipe without the burden of end-use certifica- 
tion. See, e.g., Confidential Aff. (Jan. 6, 1998), at 2-3, Pl.’s Supp. Br., Ex. 
4; Testimony of Keith Hudgins at hearing on 1/29/98. The totality of the 
evidence does not reveal an ordinary economic harm situation and it 
does not arise out of the ordinary conduct of unfair trade proceedings, as 
will be explained. 

The demonstration of grave economic harm takes place against the 
background of a final negative scope determination in Certain Circular 
Welded Non-Alloy Steel Pipe from Brazil, the Republic of Korea, Mexico 
and Venezuela, 61 Fed. Reg. 11,608 (Dep’t Commerce 1996), now on ap- 
peal in Wheatland Tube, which the court concluded was legally improp- 
er. In HylsalI the court found that Commerce should take the 
opportunity to explore whether the proceeding was legal. See 960 F. 
Supp. at 325. This circumstance no longer exists. It is futile for the par- 
ties to debate this issue with Commerce again and, in fact, in its prelimi- 
nary determination Commerce gives the impression that it did not 
seriously take up the legal issues of one, the proper interpretation of the 
anticircumvention provision at issue and two, whether the domestic 
producers could proceed on the very same anticircumvention petition 
which Commerce had rejected previously. The rejection of the anticir- 
cumvention petition became final when the domestic producers did not 
perfect their appeal of the final scope determination, which included the 
decision not to address scope under the anticircumvention provisions.* 

The entire background of this action gives the impression that Com- 
merce is trying to relieve the domestic producers of the legal conse- 
quences of their choices.° Some of those choices were clearly strategic, 


3 While Mr. Treviiio was not made available for cross-examination as to the exact sum lost, the general harm claimed 
seems clear. After all, the purpose of the suspension and duty imposition is to boost fairly priced sales to the detriment 
of the allegedly unfair sales. The testimony of the witnesses also corroborates the affidavit. Further, even without the 
affidavits submitted by Hylsa, the court would find the necessary lack of adequate remedy based on the witnesses who 
did testify. 


* Although Commerce may correct its errors even after a final determination, the court found in Wheatland Tube 
that there was no error. 


° The court does not reach the issue of whether this is the result of Congressional pressure or whether the erroneous 
conclusions plaintiffs cite in the preliminary determination demonstrate bias 
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others were either strategic or simple errors, but the rules must be the 
same for all parties. If the domestic producers have proof of circumven- 
tion they may be able to address such harm through the filing of a new 
petition. The domestic producers attempted maneuvers to revive a peti- 
tion, the rejection of which has become final, will not be successful here. 

Of course, this maneuver has been successful at Commerce, which has 
created the very unusual circumstance against which the court consid- 
ers the economic harm evidence presented. The court finds this case to 
be outside the norm. This is the very type of situation which is intended 
to be addressed under 28 U.S.C. § 1581(i). To await the inevitable deter- 
mination, which may be challengeable under 28 U.S.C. § 1581(c), is to 
allow a proceeding to go forward which, essentially, already has been de- 
termined to be improper. The continued conduct of that proceeding, 
with the resulting suspension of liquidation, works grave economic 
harm which cannot be adequately addressed pursuant to 28 U.S.C. 


§ 1581(a-h). Accordingly, the court finds it has jurisdiction to hear this 
action. 


MERITS 


The court set forth its views of the statutory scheme in Wheatland 
Tube. See 973 F. Supp. at 162-63. Although the parties have refined their 
arguments, these refinements are insufficient to affect the essential rea- 
soning of Wheatland Tube. The court found the statute clear, but even if 
there were some ambiguity which might allow for an alternative reason- 
able view, the court owes little deference to an agency interpretation 
which is a complete reversal, taken in the midst of litigation. See Pauley 
v. Bethenergy Mines, Inc., 501 U.S. 680, 698 (1991) (noting that general- 
ly “the case for judicial deference is less compelling with respect to 
agency positions that are inconsistent with previously held views”). The 
final scope determination was correct, it cannot be changed now. 

The parties have presented numerous facts which were not before the 
court in Wheatland Tube, and which could not be considered there be- 
cause they were not before Commerce prior to the final scope deter- 
mination. But, it is the state of the record at the time of the agency 
decision which determines whether Commerce erred in rejecting the an- 
ticireumvention request, see Bohler-Uddeholm Corp. v. United States, 
946 F. Supp. 1003, 1008 (Ct. Int’! Trade 1996), and without such error 
the original anticircumvention request cannot be resurrected here. It is 
the domestic producers’ original anticircumvention inquiry request 
made in 1993, just a few months after the original order, which is the ba- 
sis for Commerce’s new anticircumvention inquiry and it is that same 
request which Commerce properly rejected and which rejection became 
final when the scope determination at issue in Wheatland Tube was not 
properly appealed as to Mexican imports. 

Just to put matters in perspective, tise essence of an anticircumven- 
tion investigation involves an analysis based on factors similar to those 
set forth in Diversified Products Corp. v. United States, 6 CIT 155,572 F. 
Supp. 883 (1983). In the original investigation of products from Brazil, 
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Korea, Mexico and Venezuela, petitioners could have asked for line or 
dual certified pipe to be covered, or Commerce could have included it un- 
der a Diversified Products multi-step inquiry. Commerce specifically 
raised the issue of coverage of dual certified pipe and petitioners did not 
pursue it. Dual certified and line pipe were clearly outside the scope of 
the original order. 

A few months later petitioners sought to enlarge the scope of the order 
under the anticircumvention laws, but Commerce declined to do an an- 
ticircumvention analysis under 19 C.FR. § 353.29(g) because petition- 
ers alleged line pipe or dual certified pipe was substituted for standard 
pipe, rather than setting forth facts demonstrating circumvention by 
means of “a minor alteration” under 19 U.S.C. § 1677}j(c). Commerce be- 
gan an ordinary scope investigation instead, applying the procedures set 
forth in 19 C.FR. § 353.29(i)(1). Because scope was clear and only stan- 
dard pipe was covered by the original investigation, Commerce did not 
perform a Diversified Products analysis. See Torrington v. United 
States, Consol. Ct. No. 96-08-01909, Slip Op. 98-8, at 11 (Ct. Int’! Trade 
Jan. 29, 1998).’ As explained in Wheatland Tube, from the time Com- 
merce first indicated it was not proceeding under 19 C.FR. § 353.29(g) 
to determine whether circumvention was occurring by means of a minor 
alteration until the final scope determination was issued under 19 C.ER. 
§ 353.29(i), petitioners did not press their anticircumvention claims. 
973 F. Supp. at 151-54, 159 n.5. 

Whether or not petitioners now can show a minor alteration is irrele- 
vant to this case. From the outset up to the time of the final scope inves- 
tigation the record revealed that two products existed in the USS. 
market,® were known to be different products, were understood to dif- 
fer, inter alia, because of different certifications and production method- 
ologies, and that line and dual certified pipe were excluded from the 
scope of the order. The International Trade Commission never investi- 
gated the domestic line pipe industry to determine if it was injured by 
imports. See Wheatland Tube, 973 F. Supp. at 158. All this was the result 
of the choice petitioners made at the outset. As only the record as it ex- 
isted up to the time of the final scope determination is relevant, the out- 
come is as it was in Wheatland Tube. 


REMEDY 


This court recognizes that granting an injunction is an extraordinary 
remedy and one that is not granted routinely. See Weinberger v. Romero- 


6 Commerce did issue a preliminary determination which also required end-use certification establishing that line 
and dual certified pipe was not being used as standard pipe, Certain Welded Non-Alloy Steel Pipe from Brazil, the Re- 


public of Korea, Mexico and Venezuela, 59 Fed. Reg. 1929, 1929 (Dep’t Commerce 1994), but the final scope determina- 
tion reversed this approach 


‘ Because of the way 19 U.S.C. § 1677j(c) and Commerce regulations are written, if Commerce issues a negative scope 
determination without doing a Diversified Products analysis based on a petition which asks for both an ordinary scope 
inquiry and an anticircumvention inquiry, the Diversified Products analysis may be precluded. Of course, where such a 
dual petition properly alleges anticircumvention Commerce should perform the analysis before it renders its final 


scope determination. Here the anticircumvention aspect of the petition was properly rejected. Thus the ordinary scope 
rules applied. 


8 The two products include many sizes of pipe. Apparently, the primary allegation is that the API 5LA line pipe, alow 
grade oil line pipe, has been sold for-at least one standard pipe use. 
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Barcelo, 456 U.S. 305, 311-12 (1982). The decision is, however, one that 
is firmly within the court’s discretion. Jd. at 312. The basis for injunctive 
relief “has always been irreparable injury and the inadequacy of legal 
remedies.” /d. (citation omitted). When both the plaintiff and defendant 
present claims of injury, the court balances the interests of the parties 
who may be affected by the court’s decision. Jd. Thus, the decision to 
grant an injunction is by necessity a fact specific determination. 

Plaintiffs have met all the requirements for an injunction. Wheatland 
Tube makes clear that they will succeed on the merits. Commerce’s in- 
vestigation is improper. As noted in the discussion of jurisdiction, supra, 
plaintiffs have demonstrated that they will suffer irreparable harm if 
the proceeding continues with the attendant suspension of liquidation. 
The proceedings themselves are costly and should not proceed if they 
are improper. Because plaintiffs are correct on the merits, the public in- 
terest is served by enjoining both the continuation of the proceedings 
and suspension of liquidation, which are not authorized by statute. Fi- 
nally, defendant is not legally harmed by the cessation of any illegal in- 
vestigation. Defendant-intervenors may lose some sales, but they are 
not entitled to prevent plaintiffs from competing fairly for those sales. 
Also, it isimportant that imports from all sources be treated equally and 
that petitioners’ inadvertence in not perfecting the appeal as to Mexican 
imports of the final scope determination not unfairly disadvantage one 
source of the product at issue. 

In order to put all parties back on equal footing, the most rational 
course available here is to enjoin the current Commerce proceeding per- 
manently. If the parties remain in disagreement, they may appeal and 
attempt to have both this case and Wheatland Tube decided together. If 
the appellate court finds that the original anticircumvention request is 
alive, Commerce, no doubt, will continue its proceeding against all rele- 
vant imports, not just Mexican imports. If the appeal is unsuccessful, 
the imports also will be competing equally again but domestic producers 
will be left to pursue whatever remedies are available to them through 
new petitions. 
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NSK Lrtp., NSK Corp, Koyo SEIKo Co., Ltp., Koyo Corp or U.S.A., NTN 
BEARING CORP OF AMERICA, AMERICAN NTN BEARING MANUFACTURING 
Corp, NTN Corp, NTN DRIVESHAFT, INC., AND NTN-BOWER Corp, 
PLAINTIFFS AND DEFENDANT-INTERVENORS, AND NIPPON PILLOW BLOCK 
SALES Co., Ltp. AND FYH BEARING UNITS USA, PLAINTIFFS v. UNITED 
STATES, DEFENDANT AND TORRINGTON CoO., DEFENDANT-INTERVENOR AND 
PLAINTIFF AND HONDA Motor Co., LTp., AMERICAN HONDA Motor Co., 
INC., HONDA OF AMERICA MFG., INC., AND HONDA POWER EQUIPMENT 
MFc., INC., DEFENDANT-INTERVENORS 


Consolidated Court No. 95-03-00239 
(Dated February 4, 1997) 


ORDER 


TSOUCALAS, Senior Judge: Upon consideration of the remand results 
filed by the Department of Commerce on September 15, 1997; the com- 
nents upon the remand results filed by The Torrington Company and 
Koyo Seiko Co., Ltd. and Koyo Corporation of U.S.A.; and the motion of 
the United States for a further remand with respect to NTN’s home 
market “sample and other similar transfers,” it is hereby 

ORDERED that the remand results are affirmed except with respect to 


NTN’s “sample and other similar transfers,” and it is further 
ORDERED that the case is remanded to the Department of Commerce 

to exclude from NTN’s home market database only those “sample and 

other similar transfers” for which NTN received no consideration. 
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(Slip Op. 98-12) 


UNITED STATES OF AMERICA, PLAINTIFF v. HI-TEMP SPECIALTY METALS, 
INC., RICHARD C. BELLI, AND AMERICAN CASUALTY CO., DEFENDANTS 


Court No. 95-10-01273 
{[Defendant’s motion for award of attorney’s fees granted.] 
(Dated February 6, 1998) 


Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director; C. Coleman 
Bird, Senior Trial Counsel, Commercial Litigation Branch, Civil Division, United States 
Department of Justice; Office of the Assistant Chief Counsel, International Trade Litiga- 
tion, United States Customs Service (Lars-Erik Hjelm), of counsel, for plaintiff. 

Donohue & Donohue (John P. Donohue, Melissa G. Pinheiro, and Patrick J. Egan) for 
defendants, Hi-Temp Specialty Metals, Inc., and Richard C. Belli. 

Tompkins & Davidson (Harvey A. Isaacs) for defendant, American Casualty Company. 


MEMORANDUM OPINION 


GOLDBERG, Judge: Currently pending before this Court is the defen- 
dant’s, Hi-Temp, Inc.’s (“Hi-Temp”), Motion for Attorney’s Fees pur- 
suant to USCIT R. 37(a)(3). Hi-Temp seeks reimbursement for the cost 
of litigating plaintiff's, the United States Customs Service’s (“Cus- 
toms”), July 21, 1997, Motion for Protective Order, a motion that sought 
to prevent Hi-Temp from deposing certain Customs officials pursuant to 
USCIT R. 26(c). This Court denied plaintiff's motion in an Order dated 


September 24, 1997. In its Motion for Attorney’s Fees, Hi-Temp claims 
that plaintiff's Motion for Protective Order was not substantially justi- 
fied. For the reasons set forth below, this Court finds unpersuasive 
plaintiff's argument that it was substantially justified in seeking the 
protective order and, hence, grants Hi-Temp the reasonable costs in- 
curred in litigating this matter. 


BACKGROUND 


The underlying case involves a penalty action brought by Customs 
against Hi-Temp pursuant to 19 U.S.C. § 1592 (1994). The penalty ac- 
tion pertains to four entries, three entered in the port of Baltimore, 
Maryland and one entered in the Port of San Francisco, California. Hi- 
Temp represented that all four entries were duty-free titanium scrap 
from Sweden. In Baltimore, Customs accepted this description, and liq- 
uidated these three entries accordingly. In San Francisco, however, Cus- 
toms determined that the entry was not titanium scrap from Sweden 
but actually titanium sponge from the Soviet Union. Customs then liq- 
uidated the San Francisco entry accordingly. Hi-Temp responded by fil- 
ing an administrative protest challenging this classification, which 
Customs denied. Hi-Temp did not seek judicial review of the denial of its 
protest. Pursuant to 19 U.S.C. § 1592, Customs then brought the instant 
action against Hi-Temp to collect penalties, claiming that Hi-Temp 
knowingly imported titanium sponge from the Soviet Union and listed it 
as titanium scrap from Sweden. 
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Several discovery disputes have arisen throughout the course of this 
case, the most recent at issue here. Moving for a protective order, Cus- 
toms sought to enjoin Hi-Temp from deposing three Customs officials 
who were involved with the classification of Hi-Temp’s entry in San 
Francisco. In its motion, Customs claimed that any deposition testimo- 
ny from these three officials would be irrelevant. Specifically, Customs 
argued this testimony could only be used by Hi-Temp to collaterally at- 
tack the correctness of the underlying classification for the San Francis- 
co entry. In support of its motion, Customs cited the “finality of 
liquidation” doctrine, embodied in 19 U.S.C.§ 1514(a), arguing that 
when Hi-Temp failed to appeal the denial of its protest, it waived its 
right to judicial review of the San Francisco liquidation. Consequently, 
according to Customs, any testimony of the three officials in San Fran- 
cisco would be irrelevant to the penalty action at bar. 

This Court was unpersuaded and denied Gustoms’ motion. In denying 
the motion, the Court reasoned that any evidence pertaining to the liq- 
uidation upon which a penalty action is based is relevant because it re- 
lates to whether an importer’s proposed classification was fraudulent, 
grossly negligent, or negligent. See 19 U.S.C. § 1592. Thus, this Court 
permitted Hi-Temp to depose the San Francisco officials because their 
testimony directly relates to the reasonableness of Hi-Temp’s entry of 
the merchandise as titanium scrap from Sweden and Customs’ subse- 


quent decision to liquidate the entry as titanium sponge from the Soviet 
Union. 


Hi-Temp now seeks reimbursement for the cost it incurred in litigat- 
ing that motion. 


DISCUSSION 


USCIT R. 26 permits the court to issue a protective order to shield a 
party or person from annoyance, embarrassment, oppression, or undue 
burden through discovery. See USCIT R. 26(c). If the motion is denied, 
in whole or part, the court may order the moving party to permit or pro- 
vide discovery. To discourage dilatory tactics during discovery, the court 
may also grant reasonable fees incurred by the party opposing the mo- 
tion, including the attorney’s fees. USCIT R. 26(c) and 37(a)(3). 

Although the court has “wide discretion” under Rule 37, Thomas E. 
Hoar, Inc. v. Sara Lee, Corp., 882 F.2d 682, 687 (2d Cir. 1989) (internal 
quotations and citations omitted), it will not award fees if it finds that 
the motion was substantially justified. USCIT R. 37(a)(3). “[T]he bur- 
den of persuasion is[{ ] on the losing party to avoid assessment of ex- 
penses * * *.” Sellick Equip. Ltd. v. United States, 18 CIT 352, 357 
(1994), quoting, 8 Charles A. Wright & Arthur R. Miller, Federal Practice 
and Procedure § 2288, at 789 (1970). Thus, the unsuccessful party must 
demonstrate that the basis for the discovery motion involves a “genuine 
dispute” or that reasonable people could disagree as to whether the con- 


tested motion was appropriate. Pierce v. Underwood, 487 U.S. 552, 565 
(1988)(citations omitted). 
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Here, the Court finds that plaintiff lacked substantial justification to 
move for a protective order. USCIT R. 26(b)(1) states that 


“(plarties may obtain discovery regarding any matter, not privi- 
leged, which is relevant to the subject matter involved in the pend- 
ing action, whether it relates to the claim or defense of the party 
seeking discovery or to the claim or the defense of any other party, 
* * * Ttis not grounds for objection that the information sought will 
be inadmissable at the trial if the information sought appears rea- 
sonably calculated to lead to the discovery of admissible evidence.” 


USCIT R. 26(b)(1). Therefore, under the rules of this court, the concept 
of relevance for discovery purposes is extremely broad. See Sellick 
Equip., 18 CIT at 354 (“[I]t is not too strong to say that a request for dis- 
covery should be considered relevant if there is any possibility that the 
information sought may be relevant to the subject matter of the ac- 
tion.”) (internal quotations and citations omitted). 

This case involves a penalty action brought by Customs against Hi- 
Temp. The penalty statute states in pertinent part, “no person, by 
fraud, gross negligence, or negligence may enter, introduce, or attempt 
to enter or introduce any merchandise into the commerce of the United 
States * * *.” 19 U.S.C. $1592. Thus, in order to prevail, plaintiff must 
show that Hi-Temp entered the merchandise with the requisite mental 
state. This necessarily demands an inquiry into the circumstances un- 
der which Hi-Temp entered the merchandise as titanium scrap from 
Sweden, and why it was later liquidated as titanium sponge from the So- 
viet Union. The Customs officials that plaintiff sought to prevent Hi- 
Temp from deposing were involved in the classification of the 
merchandise in San Francisco. Their testimony is relevant because it 
may shed light on the reasonableness of Hi-Temp’s decision to enter the 
merchandise as titanium scrap from Sweden. Additionally, in view of Hi- 
Temp’s affirmative defense of bad faith, the Customs officials’ involve- 
ment in the classification of the merchandise places them in a position to 
testify about Customs’ motive for bringing the penalty action. Given the 
broad scope allowed for discovery inquiries, reasonable minds cannot 
differ that the testimony of these Customs officials is relevant to the case 
at bar. 

Customs’ reliance on the “finality of liquidation” doctrine as a justifi- 
cation for seeking the motion is wholly unconvincing. While both sides 
spent considerable time and effort discussing this doctrine, the Court 
finds such discussion to be premature. Discovery is a time for identifying 
relevant evidence, not for discussing the potential use of this evidence at 
trial. Thus, the Court concludes Customs lacked substantial justifica- 
tion in moving for a protective order. Accordingly, Hi-Temp is granted 
the reasonable costs incurred in litigating the motion. 
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Hi-Temp seeks $9,137.50 in attorney’s fees and costs from litigating 
the motion. Def. Br. at 10. Hi-Temp has provided an invoice that specifi- 
cally provides as follows: 


1) 26.5 hours by John P Donohue, Esq., at the rate of $240/hour, 
totaling $6,360; 

2) 20.25 hours by Melissa Gordon Pinheiro, Esq., at $125/hour, 
totaling $2,531; and 

3) 1 hours by Patrick J. Egan, Esq., at the rate of $140/hour, total- 
ing $140. 


The Court finds the number of hours spent in preparing the response to 
plaintiff's motion reasonable. Yet, the calculation above accounts for 
$9,031 and presents a deficiency that warrants a reduction of the costs 
awarded to Hi-Temp. The total of $9,031 leaves a disparity of $106 from 
the amount of $9,137.50 requested by Hi-Temp in its brief. This dispari- 
ty will be construed against Hi-Temp. As such, the Court awards attor- 
ney’s fees in the amount of $9,031 to defendant, Hi-Temp. 


CONCLUSION 
For the reasons stated above attorney’s fees in the amount of $9,031 
are awarded to defendant, Hi-Temp. Judgment will be entered accord- 


ingly. 
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